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YHE United States Supreme Court in three recent 
‘| and important cases* has so far departed from 
its previous position in respect of the taxation 
by State and Federal Governments of the salaries paid 
by the other respectively? that there is a natural 
tendency to suppose that the century-old doctrine of 
mutual immunity from taxation has been entirely 
swept away. Although a careful study of the deci- 
sions noted reveals that the present position of the 
Court is far from that, and that the Court has not 
overruled what it regards as the essential substance 
of the original decision by Chief Justice Marshall, 
but has only redressed the erroneous application 
meanwhile given it; although not the whole area of 
dispute as to salaries has been covered; although the 
Court has yet to pass on-the like question as to the 
taxation of interest on state and local government 
debts; it may be expected that the tendency of the 
recent decisions will prevail further, and that long- 
standing immunities of state and local government 
salaries and interest from federal taxation will for 
practical purposes soon cease to exist. The Congress 
has already enacted legislation to that end. 

It is not the purpose of this article either to dissect 
the decisions which have brought us to the present 
situation, or to prognosticate in what situation we 
shall be when the new current shall have run its 
course. Rather, it is to recall in short view the doc- 
trinal conflict in the background, and to suggest a 
device which should terminate it without perplexing 
the Court in future cases requiring infinitely fine and 
abstruse distinctions, and should remove any threat 
that the federal income tax may be used to destroy or 
to strangle the states and local governments in their 
proper operations. The same device can be recipro- 
cally employed as to state taxation of federal salaries 
and interest. But the elements of the two problems 
are not identical, and this article will go into the 
matter mainly from the one viewpoint, to avoid the 
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'Helvering v. Gerhardt, 59 S. Ct. 57, 38-2 ustc { 9320, decided 
May 23, 1938; Graves v. O’Keefe, 59 S. Ct. 595, 39-1 usrc { 9411, de- 
cided March 27, 1939; Utah v. Van Cott, 59 S. Ct. 601, 39-1 ustc J 9412, 
decided March 27, 1939. These three cases are conveniently printed 
together in Senate Document No. 55, 76th Congress, First Session. 
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*In The Tax Magazine for April, 1938, the writer treated the 
same problem from a different point of view, proposing ways to 
minimize the revenue loss to the Federal Treasury, and the in- 
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In this treatise the 
author discusses the 
doctrinal conflict in the 
background of the tax 
immunity question, and 
suggests a device which 
should terminate per- 
plexing abstruse dis- 
tinctions. 





confusion and complexity which would plague so 
short an article if it were attempted to exhaust the 
subject. 

The “loss” or “gain” of federal revenue was never 
the decisive issue in the dispute over the continuance 
or discontinuance of the immunity from federal in- 
come taxation of salaries and interest paid by state 
and local governments. For whatever the amount of 
revenue may be which was foregone by reason of 
the immunity, as much could be had by other means, 
such as the diminution of statutory exemptions and 
credits, or by rate adjustments. 

Nor, on the other hand, was it relevant in principle 
to contend that the immunity enabled the states and 
local governments to “save” by paying lower salary 


equities as among taxpayers, in consequence of having both the 
immunity and progressive rates in the system, all without disturbing 
the immunity doctrine as it then stood, on the eve of the Gerhardt 
decision. Those proposals seemed to the writer then well worth 
adoption. The recent decisions remove their point for the same 
problem. The plan proposed in this article, which being adopted 
would also have made the earlier proposals inapplicable, came 
to mind in later reflection, and was worked out in an earlier version 
of this article before the Court handed down the O’Keefe and Van 
Cott decisions. These necessitated the revision of the article, but 
not in its fundamental plan. 
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and interest rates. To whatever extent the immunity 
actually produced such an effect, it did so unevenly 
from time to time and from jurisdiction to jurisdic- 
tion. And if this were not the case, it was no essen- 
tial part or consequence of the doctrine of immunity, 
but at most an incidental result of its application. 


Bees related to that argument, however, was a 
semi-doctrinal contention of some importance, to 
the effect that taxation laid upon such income would not 
in fact fall upon the persons in whose hands it might 
be when levied upon, but upon the local taxpayers 
who supply the local treasuries from which the nom- 
inal taxpayers would recoup by way of increased sal- 
aries and interest, corresponding to the tax. In this 
view the Federal Government would be augmenting 
its revenues not by rectifying inequalities of taxes 
upon persons, but by reaching through them to the 
pockets of local taxpayers, with the result that new 
inequalities would be introduced. This argument 
rests upon presumptions as to the incidence of the 
extension of the tax to hitherto immune income, and 
as to the effect thereof upon salary and interest levels, 
which have something less than universal validity, 
and need not be closely examined for present purposes. 

If we leave aside these and such other arguments 
as had no more direct relevance, there remained one 
anti-immunity and one pro-immunity view which 
rested on substantial doctrinal bases. 

The doctrine which animated those who inveighed 
against the immunities which have fallen or seem 
likely to fall, is that by the non-taxation of a certain 
species of income which some receive and others do 
not, and which some receive in small amounts and 
others in great, the immunity destroys the “ability- 
to-pay” equities as among taxpayers having incomes 
of different compositions, and as between taxpayers 
on the one hand and those on the other who by virtue 
of the immunity escape becoming taxpayers. Look- 
ing at the issue solely from the point of view of 
equities among individual taxpayers, among whom 
immunities and sacrifices for the sake of the immuni- 
ties were certainly not in constant proportion, one 
can find no justification for any immunity. This 
“ability-to-pay” equity doctrine is as much or more a 
doctrine of economic justice than it is of law. But 
the Supreme Court has now adopted a view of the 
Constitution and the law which sufficiently coincides 
with it in results to warrant the opponents of im- 
munities as such in claiming a triumph. 


It was not by defending inequities as such and as 
among taxpayers that defenders of the immunities 
supported their case, but by invoking another doc- 
_trine as one having superior relevance. The Court 
has not outrightly rejected that old essential doctrine, 
but has trimmed its application far short of what has 
heretofore been allowed, by denying its relevance to 
large classes of cases previously deemed to be cov- 
ered by it. It is still available to limit either Federal or 
State Governments in certain imaginable circumstances. 
As that doctrine stood until but yester evening, it 
was embodied in the classic or traditional argument 
that the power to tax being the power to destroy, 
neither the Federal Government nor a state can be 
supposed to have that power over the instrumentali- 
ties of the other, lest it be used to destroy the inde- 
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pendent existence of the other, and so bring down 
the whole federal structure of the United States. In 
this view the non-taxation of a portion of A’s income 
which he derived from a city or a school district was 
not a discrimination in his behalf as a person, but a 
simple unavoidable incident of the immunity of the 
local government which made the payments to him, 
and an incident also which he might have purchased 
by the acceptance of lower pay or lower interest than 
he might have obtained from non-immune sources. 
In this view, however, it would not matter whether 
the immune government gained by the diminished cost 
or not. But this explanation in no wise satisfied the 
critic whose eye was single upon the discrepancies 
between the tax payments of A and B, whose incomes 
were identical in amount. 

The core of this doctrine has not been repudiated 
by the Court. But whereas formerly it was applied 
with the view that any taxation of salaries paid from 
public treasuries was ipso facto the taxation of the 
government owning the treasury, or of its instrumen- 
talities, the Court is now embarked upon a course 
which will require it to distinguish among such sal- 
aries on other criteria, in each case which may come 
before it. Whereas formerly a destructive or im- 
peding effect was imputed to the taxation without 
regard to the intent in levying it, and without looking 
closely to ascertain its actual effects upon the gov- 
ernments, the rule now seems to be that the doctrine 
is not offended against by a tax which is not levied 
with the purpose of destroying or hampering another 
government, which is not discriminatory, and which 
does not in fact burden another government to an 
appreciable extent. (This does not necessarily sub- 
ject federal instrumentalities to state taxation to the 
same degree as it does state instrumentalities to fed- 
eral taxation, by reason of other rules). The practical 
effect of the doctrine in its new and restricted appli- 
cation cannot be known until some future case or 
cases require the Court to apply or to refuse to apply 
it to particular cases presenting situations not yet 
dealt with. It is impossible to foresee, for instance, 
what the Court will say should it have at the same 
time to deal with two cases over the same tax, which 
proves to be a disabling burden to one city, and to 
leave another city substantially unaffected. 


T HE cCourRT has narrowed but has not eliminated the 
ground of conflict between the two principal doc- 
trines. Both remain and are not reconciled. When a 
case occurs to bring them into conflict, if the cir- 
cumstances can not again be distinguished out of the 
purview of the second, the Court will again have 
to choose between them. 

As a result of the O’Keefe and Van Cott decisions, 
the states are found to have in a large, though not 
unlimited, and somewhat contingent and not clearly 
defined measure, the reciprocal power to tax federally- 
paid salaries, which opponents of state immunity 
hoped would make the withdrawal of that immunity 
less unpalatable to believers in complete intergovern- 
mental non-taxation. But the latter may well see 


the exchange as highly uneven in which mutual non- 

taxability is given up for mutual taxability, with the 

power accorded to the states not unlikely yet to turn 

out to be subject to the sufferance of the Congress, 
(Continued on page 492.) 
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XEMPTIONS from the property tax may be 
E placed in two categories. In the first group 

are those exemptions which are permitted be- 
cause of certain qualities of the person to whom they 
are granted. These exemptions emphasize the person, 
and are granted ordinarily on the basis of ownership. 
They are exemptions in personam. The property of 
war veterans, the property of Indians, and a subsist- 
ence minimum are examples. In the second group 
are the exemptions of property devoted to specified 
uses, or owned by institutions that are devoted to 
specified purposes. The common types of exemptions 
found in this second category, exemptions in rem, are 
the exemption of public property, churches, chari- 
table and educational institutions, exemptions to 
stimulate industry, exemption of buildings, and ex- 
emption of intangibles. In the present study we are 
concerned with exemptions of the first category. In 
this era of huge government expenditures it is worth 
while to reconsider the background of exemptions 
in personam. Do such exemptions have a proper 
place in the present economic order? 

The doctrine of exemption of the poorer classes 
from taxation is an old one, dating back at least to 
27 B. C., when Livy called attention to the fact that 
“the commons were exempted from port dues and 
taxes, so that the public expense might fall upon the 
rich, who were able to support the burden, the educa- 
tion of their own children being a sufficient tax upon 
the poor.” } 

Later writers, treating of the exemption of a “sub- 
sistence minimum,” are divided into two groups— 








sin Chairman, Department of Economics, Knox College, Galesburg, 
inois. 

? Titus Livius, Bk. II., chap. ix. 

is Montesquieu, The Spirit of Laws, 1873; Vol. I, Bk. XIII, chap. 
vii (translated by Thos. Nugent, Robt. Clark & Co., Cincinnati). 

*?Von Justi, Staatswirthschaft, Breitkopf (Leipzig, 1758), Part I, 
Pp. 67. ‘Die Nothdurft aber miissen alle Menschen haben; und alle 
Abgaben, welche die Unterthanen bei einer ordentlichen Lebensart 
und Wirthschaft der Nothdurft berauben, sind ungerecht.”’ 

* Rousseau, The Social Contract, Trans. by Rome M. Harrington 
(Putnam’s, N. Y., 1906), p. 121. 





EXEMPTIONS 
IN PERSONAM 


“There is little, if any, justification for exemptions 
in personam. The strongest case that can be made 





is in favor of a subsistence minimum” 


By CLAUDE W. STIMSON* 


those who advocate this exemption and those who 
oppose it. Montesquieu (1748) believed that great 
injustices would be wrought if taxation did not leave 
to the people enough for bare livelihood. ?_ Von Justi, 
writing during the same period, said that any tax 
which encroaches upon the necessities of life is un- 
just.* Rousseau believed that a person who has only 
simple necessities ought to pay no tax whatever.’ 
Pietro Verri gave as the first canon of taxation, never 
to press immediately upon the poorer classes.® Con- 
dorcet, foreshadowing Mill, advocated the exemption 
of a certain amount of presumed income, and taxation 
of the remainder on a proportional scale. This, he 
said, would constitute a true progressive tax.® 


Of the nineteenth century writers Sismondi held 
that taxes should never touch the part of the income 
which is necessary to the life of the contributor, be- 
cause a person who has no more than the necessities 
is enjoying nothing.”. Jeremy Bentham listed among 
his attacks on security, 
taxes upon the necessaries of life, which may be followed by 
physical privations, diseases, and even death itself; and no 
one perceive the cause. These sufferings, caused by an error 


in government, become confounded with natural evils which 
cannot be prevented.® 


ENTHAM said that the portion of wealth allotted 
to government functions must be taken from the 
articles of “mere enjoyment” and not from the portion 
allotted to subsistence.® J. S. Mill advocated an ex- 
emption of some fifty pounds, assuming an income 
of that size to be adequate to furnish a family with 


5 Verri, Economie Politique (traduite de L’Italien), Chez Ducau- 
roy, An VIII, chap. xxx, pp. 153-54. 

6 Condorcet, Sur L’Impét Progressif, in Melanges d’Economie 
Politique (Daire, Eugene), Guillaumin et cie Libraries, 1847, I, 566. 

7 Simonde de Sismondi, Nouveaux Principes d’Economie Politique 
(Chez Delaunay, Paris, 1819), Livre VI, pp. 158-68. 

8 Bentham, Principles of the Civil Code, Part I, chap. xv, in The 
Works of Jeremy Bentham (Wm. Tait, Edinburgh, 1843), I, 319. 

® Bentham, Manual of Political Economy, chap. ii, in The Works 
of Jeremy Bentham, III, 37-38. 
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the requisites of life and health. Beyond this exemp- 
tion Mill believed that the rate on incomes should be 
proportional.?® Thorold Rogers defined revenue, for 
purposes of taxation, as that revenue which a man 
devotes to his personal enjoyment, above the ex- 
penditures for maintenance of the contributor.” 


DOLPH WAGNER said that his principle of univer- 
sality should be interpreted so as to permit the 
exemption from taxation of persons with small incomes, 
especially incomes derived from labor, in order not 
to encroach upon the minimum of subsistence.” 
Sidgwick concluded that “we ought to treat as taxable 
only that portion of any individual’s income which 
is not required to provide necessaries either for him- 
self or for those dependent on him.” 7* Walker said 
that “exemption of a certain minimum annual revenue 
is a matter of sheer necessity, whether the state will 
or no A man in the receipt of such an income 
can not contribute to the expenses of government.” ™ 
Bastable, although he deplored the existence of a 
class of people who made no direct financial contri- 
bution to government, said that “taxation on the 
minimum of subsistence must, by the nature of the 
case, be paid by somebody else.”"® David A. Wells 
held a similar view.4° H.C. Adams believed that the 
exemption of small incomes and property holdings 
would “ultimately result in the development of 
source of wealth from which the state may expect to 
derive an increased revenue.” ' 


Hadley objected to the imposition of a tax that 
would cause acute suffering or starvation. 


These objections do not apply so directly to a tax on prop- 
erty as to a tax on income. Evena small property gives its 
owner a certain leeway when a new tax is imposed, and pre- 
vents him from starving as long as his accumulations hold 
out. It may be a misfortune and an injustice to deprive him 
of part of his savings; but it is not, in most instances, a direct 
deprivation of all immediate means of support. A property 
tax can therefore be made general without immediate disas- 
ter; while an income tax practically involves the exemption 
of a minimum income necessary for the support of a family.’ 


Nicholson wrote: 


In the first place it may be urged that if taxation in the 
case of A leads to a sacrifice of “necessaries,” whilst in that 
of B the sacrifice is only of “superfluities” or “luxuries,” the 
burden of A is infinitely greater. And since we can never 
establish equality between the infinite and the finite, it fol- 
lows as a practical maxim that the necessary minimum of 
income must be exempt altogether.” 


Pigou believes that the “necessaries for efficiency” 
are not property subject to taxation, because they are 
in the nature of capital replacement. 
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Expenditure upon food, clothing and house-room is not 
usually spoken of as an investment of capital. Nevertheless, 
if a man’s expenditure on these things were reduced below a 
certain level, his efficiency would deteriorate and the contri- 
bution that he makes to the national dividend diminish, 
Hence, for the present purpose, we ought to regard all ex- 
penditure on “necessaries for efficiency” as equivalent to in- 
vestment, and, therefore, as included within that portion of a 
man’s income which is devoted to producing capital in the 
widest sense; and consumption be taken to mean that part of 
consumption which goes beyond what is necessary for effi- 
ciency. With this explanation of terms it is plain that the 
fact of taxation upon any taxpayer causes an injury to the 
dividend of future years, which is greater or less according 
as the money for paying the tax is withdrawn to a larger or 
smaller extent from investment in the widest sense instead 
of from consumption. . . . When taxation is raised from 
persons who have no surplus beyond what they spend for 
efficiency, the whole of the taxation must be taken out of in- 
vestment in the widest sense; for there is no other source out 
of which it can be taken.” 

Pigou contends that taxation which encroaches 
upon these “necessaries for efficiency” indirectly in- 
creases the amount of sacrifice, since the contributor, 
as a result, will not be able to produce as much in 
the future as he would otherwise have produced. 
Furthermore, his children, through less adequate care 
and training, also will contribute less than they other- 
wise would have contributed.” 


Hobson’s scheme, which makes it the “duty of the 
State to take as public income whatever portion of 
the surplus is not already allocated to the stimulation 
of efficiency of the individual factors of production,” * 
includes non-taxation of the subsistence wage.” “A 
small necessary income has no ability to bear taxa- 
tion.” ** Taussig, although he thinks it desirable for 
every one to pay a direct tax, believes that difficulties 
in reaching small incomes, together with the irritation 
and political opposition that would result, justify the 
exemption of small incomes.”® Robinson says that 
to tax incomes below or at the margin of necessities 
“must nearly always result in disaster.” 76 Dalton 
implies that the exemption of small incomes is in 
accordance with justice and expediency.”’ 


AMAIYA Says ** that exemption of income sufficient 

to cover necessaries for health and well-being is 
essential to both the theory of equal sacrifice and the 
theory of minimum sacrifice, since up to the point where 
these necessaries are covered the utility of income to 
the recipient does not decline but remains constant 
and is infinite in amount. Any encroachment upon 


this minimum, therefore, is inconsistent with equal 
(Continued on page 485.) 
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By 
L. R. Bloomenthal* 


ALTHOUGH four revenue acts have been en- 
Awe since the decision in Douglas v. Willcuts,' 
the income tax consequences of divorce settle- 
ments are still dependent upon that ruling. In 1935, 
the Supreme Court held that the income of an irrev- 
ocable trust is taxable to the settlor if it is used for 
the payment of alimony.. 

Under the terms of a settlement agreement executed 
on the date on which action for divorce was filed, a 
life income in a specified amount was provided for 
the settlor’s wife. Pursuant to this agreement, an 
irrevocable trust was created which the parties stipu- 
lated was: 


“ 


in lieu of and in full settlement of alimony and of 
dower rights or statutory interest (and) of any and all claims 
for separate maintenance and allowance for her support.” 

The final decree of divorce ordered the defendant to 
create a trust fund pursuant to the settlement agree- 
ment which the court ratified and confirmed. This 
decree also required the complainant to accept the 
trust fund “in lieu of any and all claims for separate 
maintenance and allowance for her support.” 

An income tax deficiency was then assessed against 
the husband who appealed on the ground that an 
irrevocable trust was a separate taxable entity whose 
income could not be taxed to the grantor even though 
used for his benefit except in the instances specified 
in Section 167. However, the Supreme Court ruled 
that enumeration of these exceptions did not prevent 
application of the underlying principle to analagous 
situations not included in the statute. Instead, it 
declared that the provisions for taxation of irrevocable 
trust income to fiduciaries and beneficiaries were not: 


intended to apply to cases where the income of a trust 
would otherwise remain by virtue of (its) nature and purpose 












































Income Tax Aspects 
OF ALIMONY TRUSTS 


attributable to the creator of a trust and accordingly taxable 
to him.” 

Furthermore, the Supreme Court upheld the direct 
imposition of tax against a grantor who enjoys the 
same benefits from an irrevocable trust as if its in- 
come had been received by him and then expended 
in payment of alimony. It was pointed out also that 
pursuant to powers conferred by the laws of Minne- 
sota, the divorce court had entered an order which 
was equivalent to an award of alimony. By recog- 
nizing this private settlement, the court confirmed 
and gave legal effect to it, thereby imposing a definite 
obligation which was discharged by use of the trust 
income. Subsequent decisions have fully sustained 
the conclusions reached in the Douglas case by reason 
of the wording of the settlement agreement, terms of 
the divorce decree and the laws of Minnesota.” 


Limitations 


Within a year, however, the lower federal courts began 
to distinguish and limit the application of the broad rules 
announced in Douglas v. Willcuts.2 Other limitations 
have followed until it now appears that the settlor 
of a trust created in contemplation of divorce or as 
a part of the proceedings is not taxable on the income 
thereof unless: 

(1) an obligation is imposed by law or voluntarily as- 


sumed to continue payments for the support of a 
divorced wife; 


(2) the trust is established for the purpose of discharg- 
ing that obligation; and, 


(3) use of trust income for support and maintenance of 
the ex-wife is mandatory; however, if trustees have 
discretionary powers, the settlor is taxable only on 
the income actually used for support of his divorced 
spouse. 


Continuing Obligation 


There is unanimous agreement that the existence 
of a continuing obligation toward the beneficiary of 
an irrevocable trust is an essential factor in taxing 
the income thereof to the settlor. It seems clear also 





* Attorney and Tax Consultant, Des Moines, Iowa. 

(1935) 296 U. S. 1, 56 Sup. Ct. 59, 36-1 ustc § 9002. See also: 
Roswell Magill Taxable Income, p. 242-247, for a detailed analysis 
and criticism: ‘‘The Aftermath of Douglas v. Willcuts,’? LII Har- 
vard Law Review, 804 (March, 1939) considers the judicial approach 
to alimony trusts; from the professional fiduciary’s standpoint 
see: Banker’s Monthly (May, 1939), p. 288 ‘‘Income Tax on 
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Alimony Trusts,’’ Bloomenthal. 

2 Magill Taxable Income, p. 243; Weir v. Commr. (1939) 39 BTA 
400, 393 CCH { 7195; Nichols v. Commr. (1938) BTA memo. opinion 
CCH Dec. 10,739-D, Dkt. No. 89261, 393 CCH { 7339-D.; Dudley v. 
Commr. (1939) 39 BTA 1170. 

3 Shanley, Jr. v. Bowers (CCA-2) (1936) 81 F. (2d) 13, 36-1 ustc f 9069. 
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that such obligation may arise either by the express 
order of a court of competent jurisdiction or by vol- 
untary agreements between the parties.* 

A decree of divorce may award a definite monthly 
or annual sum to a complainant as alimony and order 
the husband to pay the same “. forthwith and 
until further order of court.” In this event, there 
is no doubt that an “obligation” exists which is en- 
forcible by the court under its contempt powers. The 
difficult problems arise where less explicit language 
is employed or where more complicated terms must 
be incorporated in the decree to settle ownership of 
property, dower rights and other statutory interests. 












Voluntary Obligation 


For tax purposes, self-imposed obligations continu- 
ing in force after divorce have been accorded the same 
effect as those arising under an order of court. Unless 
the laws of a particular state require settlements in 
contemplation of divorce to be submitted for judicial 
sanction, a private agreement satisfying all claims for 
alimony, dower and other marital rights is valid. If 
a fixed income is guaranteed to the wife and an 
irrevocable trust is created as security for perform- 
ance of the guarantee, the arrangement constitutes a 

“in lieu of alimony.” Thereafter, the 
















settlement “in 
settlor will be taxable on the trust income under the 
rule of Douglas v. Willcuts even though actual per- 
sonal liability is a remote contingency due to the size of 
the trust earnings and the stable character of the corpus.°® 


So long as there is any liability on the part of the 
husband to make up deficiencies in corpus or income, 
the requisite “continuing obligation” exists. This 
theory was followed by the Circuit Court (CCA-3) in 
sustaining a deficiency against the settlor who had 
voluntarily directed payment of trust income to his 
wife “for and during her natural life’ even though, 
after divorce, the laws of Pennsylvania terminated all 
obligations for support and maintenance.® 


There, the trust was created prior to divorce as a 
substitute for an order of the Domestic Relations 
Court to pay support money to his wife from whom 
he was then separated. It was pointed out that judi- 
cial ratification of mutual settlements was unneces- 
sary in that state. Therefore, a self-imposed obligation 
had the same validity and binding force as a court 
decree even though it extended beyond any existing 
legal duty. Since the trust was using its income to 


discharge obligations of the settlor, he was taxable 
thereon. 


A recent Board decision agrees that formal judicial 
action is not essential even though state laws em- 
power the divorce court to award alimony and settle 
property rights of the respective parties. The fact 
that the complainant could have, but did not advise 
the presiding judge of the terms agreed upon and 
submit them for approval is of no consequence.’ 

































* This analysis is essentially in accord with that in LII Harvard 
Law Review 804 (March, 1939). 

5’ Helvering v. Coxey, 297 U. S. 694, 56 S. Ct. 498: Commr. v. 
Grosvenor (1936) 85 F. (2d) 2, 36-2 ustc ] 9404; Commr. v. Hyde 
(1936) 82 F. (2d) 174, 36-1 ustc {| 9156. 
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Intention 


There is no presumption that every gift of income 
from husband to wife is intended as a complete dis- 
charge or in lieu of his duty to support her. Such 
intention must be proved by the Commissioner since 
the income of an irrevocable trust cannot be taxed 
to the settlor simply because the beneficiaries are 
related to him by blood or marriage. Unless there 
was an intention to use the trust for the purpose of 
satisfying legal obligations, the fiduciary and bene- 
ficiaries are taxable rather than the settlor. 

Proof that the support and maintenance of wife and 
family actually is provided for entirely out of per- 
sonal funds probably will be sufficient to relieve the 
grantor of the tax burden.® 


Cancelling Obligations 


Since the existence of a continuing legal duty 
toward the beneficiary is essential, it follows that the 
settlor should not be taxed if pre-existing obligations 
are completely and finally discharged by the estab- 
lishment of an irrevocable trust. 


This limitation on the rule in Douglas v. Willcuts 
has been recognized in recent court decisions, but 
consistently denied by the Board of Tax Appeals. 
The first of these, Commissioner v. Tuttle,® was decided 
within a year after the Douglas case. While suit for 
divorce was pending, 30,000 shares of stock were 
placed in trust with directions to pay the “net income” 
to the settlor’s wife during her lifetime. The bene- 
ficiary agreed to accept these provisions in full and 
complete satisfaction of her dower and all other rights 
in her husband’s property. It was stipulated that the 
trust was taken: 


“In full settlement, discharge and acquittance of any right 
to . . . support, maintenance and/or alimony, temporary or 
permanent, and all rights, claims or interests arising 
out of the pending divorce action, or arising out of a sub- 
sequent litigation for divorce or separate maintenance or 
otherwise . . ..” 


To clarify any possible doubts, the contracting par- 
ties stated it was their 


“ 


intention that this instrument is and shall be 
construed as a jointure and complete settlement, effective as 
of this date and operative forever under all circumstances 
and regardless of the outcome or disposition of the pending 
suit for divorce between the parties .. .”. 


Upon execution of this agreement, a final decree 
of divorce was entered, stating that the parties had 
arranged a complete settlement of rights in property 
and dower, inheritance, support and alimony. The 
order itself, however, was much narrower, simply de- 
creeing that this arrangement “shall be in full satis- 
faction and settlement of any and all dower 
rights of the wife.” 

Upon appeal from a deficiency assessment, the 
Board of Tax Appeals ruled in favor of the husband. 
A further appeal was then carried to the Circuit Court 
(CCA-6) which also overruled the Commissioner. No 





6 Glendinning v. Commr. (1938) 97 F. (2d) 51, 38-2 ustc J 9348. 
7 Hogan v. Commr., 35 BTA 26 


8 Shanley v. Bowers, Note 3 supra; Goulder v. Commr. (1939) 39 
BTA 670. 


® (1937) 89 F, (2d) 112, 37-2 uste J 9215, affg., 31 BTA 782. 
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continuing obligation existed since Michigan law 
recognized the validity of a full and complete settle- 
ment of marital rights even though not ratified or 
otherwise confirmed by judicial order. This distin- 
guishes Michigan law from that of Minnesota which 
was controlling in Douglas v. Willcuts and completely 
sustained the position of this court. 

Another point of distinction is that the trust in- 
volved in the Tuttle case was accepted as a 
complete substitute for all future rights to 
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with deficiencies being made up by the settlor as in 
Douglas v. Willcuts. Consequently, the trust consti- 
tuted complete satisfaction of the right to alimony 
and was not a form of security for its payment. 
According to the latest court decisions, the settlor 
is not taxable if, under the laws of the state granting 
the divorce, the decree “ _ terminates the husband’s 
duty and substitutes finally the provisions which it 











support or interests in property while that 
in the Douglas case acted as security for 
fulfillment of an obligation which ulti- 
mately could be enforced directly against 
the settlor. The final character of the Tuttle 
trust was indicated by the agreement to 
accept “net income” and the lack of re- 
course against the settlor if the securities 
paid no dividends or became _ totally 
worthless. 

Contrasting this with Douglas v. Willcuts 
where trustees were directed to pay a def- 
inite sum annually but the settlor agreed to 


“ ; 
( The object of alimony awards 


and settlements in lieu thereof is to provide an income for the 
support of a divorced wife suitable to her social position and 
consistent with her husband’s income. Ordinarily, if jurisdic- 
tion is retained, alimony will be reduced upon positive proof 
of financial reverses which make it impossible to continue 
payments at the stipulated rate.” 





make up any deficiencies, it is evident that 
the settlor had not assumed any continuing 
obligation. Therefore, the trust income was not 
taxable to him. 


The Fitch Case 


\ similar result was reached in April of this year 
by the Eighth Circuit in F. W. Fitch v. Commissioner." 
With Judge Woodrough dissenting, the Court adopted 
the construction placed by Iowa laws upon a divorce 
settlement and the decree by which it was ratified 
and confirmed. 


An irrevocable trust had been created, guaranteeing 
a $000 monthly life income as consideration for the 
dismissal of a pending separate maintenance suit. 
Several years later, a divorce action was filed and both 
the trust agreement and the settlement of alimony 
and property rights were ratified and confirmed by an 
absolute decree. 


Subsequently, a deficiency assessed against the hus- 
band for trust income actually distributed to the wife 
was upheld by the Board of Tax Appeals. The 
Board, in turn, was overruled upon appeal to the Cir- 
cuit Court. According to Iowa decisions, a divorce 
granted without reference to alimony or which ap- 
proved payment of a lump sum settlement constitutes 
termination of the right to alimony. Consequently, 
plaintiff was not obligated to contribute further 
toward his ex-wife’s support either by the terms of 
the decree or under any statutory provision. Follow- 
ing the Tuttle case, the court found further that there 
Was no continuing jurisdiction to supervise and re- 
Vise private settlements in contemplation of divorce. 

Only the income from the trust was payable to the 
divorcee and not a fixed sum payable at all events 


incorporates.” However, the Board of Tax Appeals 
still holds that the “. . . obligation of support is not 
liquidated by the mere creation of the trust. It is the 
continuous operation of the trust which satisfies this 
obligation.” Therefore, the Board applies the rule in 
Douglas v. Willcuts even though there is no duty to make 
up deficiencies. Likewise, it attaches no significance 
to the omission of alimony provisions from the decree or 
the failure to include approval of a private settlement.’ 


Remarriage 


What effect do changes in the circumstances of 
either party have on the tax liability of the settlor 
of an irrevocable alimony trust? State laws govern- 
ing alimony, divorce and separate maintenance vary 
considerably and, consequently, there are conflicting 
opinions on this subject. 


Alsop v. Commissioner ™* indicates that in the ma- 
jority of states, remarriage of a divorced wife does 
not release the settlor from income tax liability unless 
his obligation to support is terminated by mutual 
agreement or an express order of a court of competent 
jurisdiction. In the Alsop case, it was contended that 
remarriage of a divorced wife automatically revoked 
an existing duty to provide for her maintenance and 
support. Although the divorce had been obtained in 
Paris, French law was not cited. Consequently, the 
court applied the general American rule and sus- 
tained a deficiency. It is clear that the original obliga- 
tion continues if a settlement in contemplation of 
divorce substitutes a life income from an irrevocable 
trust “in lieu of alimony” but fails to provide for 

(Continued on page 493.) 





* (1939) 103 F. (2d) 702, 394 CCH { 9500. Followed by CCA-2 in 
Helvering v. Leonard, — F. (2d) —, 394 CCH { 9588 (obligation 
ended under New York law); also see Fuller v. Helvering (1939) 
— F, (2d) —, 394 CCH { 9589 (settlement a final discharge under 
laws of Nevada). The Board has refused to adopt the rule in the 
Tuttle and Fitch cases. See Metcalf, 40 BTA —, No. 34, released on 








the same date (6/30/39) as the Leonard and Fuller opinions by 
CCA-2. 


wa Judge L. Hand in Helvering v. Leonard, Note 10, supra; Met- 
calf, 40 BTA —, No. 34. 


1 (1937) 97 F. (2d) 148, 37-2 ustc { 9469. 







































































































































































































































































































































































































































































































































































































































































By LENT D. UPSON* 





NOW forgotten inquiry into the administration 
of relief in New York City brought the words 


“boondoggle” and “boondoggling” into current 
vocabulary. It appears that a “boondoggle” is a 
gadget made by boy scouts to while 
away idle moments. The words have 
been applied by relief authorities to 
any amusing and useless occupation 
at public expense. 

The following discussion of the use 
of statistical series to determine the 
potential ability of states to tax 
themselves for education, highways, 
and particularly relief instead of writ- 
ing letters addressed to Santa Claus, 
Washington, D. C., meets the full 
requirements of this definition, i. e., 
both amusing and useless. At any 
rate, it records indulgence in mental 
by-play while in governmental ser- 
vice,’ in part because of repeated 
question as to how a formula to meas- 
ure a state’s “ability to pay” should 
be put together. Interest is now 
revived by administrative and legis- 
lative discussion of some means of 
distributing funds by both need and 
ability. This article has not been 
prepared at the expense of the 
Government. 

Any statistician concerned with determining tax- 
ing ability would naturally seek data as to total wealth 
and national income, also of taxable wealth and tax- 
able income in the United States and their distribution 
among the several states, since these are the only 
sources of tax revenue. Were these data available— 
particularly the latter—it would be a simple matter 
to allocate tax responsibility among the several states 
in the same proportion as their wealth or income bore 
to the all-state total, 1. e., if one passed lightly over 
(1) the question of progressive taxation which might 
be applied to the wealthier states which might have 
a free surplus over ordinary public requirements, and 
(2) equally lightly over the local distribution and con- 
centration of wealth and income within a state. Obvi- 
ously, the state having one billion dollars in income 
distributed among half a million people can be taxed 
heavier than one with the same income distributed 
among one million, either equally or unequally. 

Unfortunately, there is no census of income for the 


. Research Staff, Tax Study Commission, Detroit, Michigan. 

‘Bureau of the Census, Division of Real Property Taxation 
(1933-34), CWA project on urban tax delinquency; Works Progress 
Administration (1934-35), state contributions for relief and state 
(1937-38), taxable capacity of federal and state governments. 
local finance; National Resources Committee (1936) urbanism 
studies; U. S. Senate Committee on Unemployment and Relief 
(1937-38), taxable capacity of federal and state governments. 
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United States and the estimates of wealth are predicated 
primarily on assessed property values as reported by 
the states—the erratic and erroneous bases of which 
need no discussion here. Accordingly, the statistician 
falls back on the estimates of national 
income as made by the National 
Bureau of Economic Research, the 
National Industrial Conference Board, 
the Bureau of Foreign and Domestic 
Commerce, and others, and perhaps 
its distribution among the states for 
the year 1929 as calculated by the 
Brookings Institution, not question- 
ing too closely the definition of 
“income.” But 1929 was a long time 
ago and belongs to another era in 
economic and political experience, so 
the statistician looks about for other 
statistical series that may be more 
indicative of the current concentra- 
tion of taxable wealth and of taxable 
income within the several states. He 
seizes upon data representing the 
productivity of manufacturing, mining 
and agriculture, of commercial, mer- 
cantile and financial activity, each 
prepared by a different governmental 
department, often for different years 
or variant points within a year. 

These added together and the total 
distributed among the states is an indication of some- 
thing but of what he is not quite sure. So he takes in 
another series dealing with gainful workers, the latest 
tabulation of which is for 1929, and which therefore 
does not reflect the varying effects of the depression 
upon different types of industry and service, and 
includes a considerable number of unpaid farm laborers. 

Automobile registrations presumably are indicative 
of wealth, but these data are quantitative rather than 
qualitative, and do not reflect the obvious fact that 
residents of metropolitan cities do not ordinarily own 
machines while inhabitants of the wide-open spaces 
ordinarily do—both probably out of proportion to 
their cash incomes. Perhaps this error may be cor- 
rected in part by including the series on retail sales 
which is available for 1935 and which the Bureau of 
the Census pronounces accurate, but which unfor- 
tunately involves a concentration of sales in cities 
immediately adjacent to other states and doubtless 
over-emphasizes urban purchasing power and under- 
emphasizes that of the rural communities. 

Cost of government, revenue receipts, and net pub- 
lic debt, appear to have some correlation with taxing 
ability on the general theory that states that have 
wealth are willing to spend it for government and 
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willing to go into debt for public improvements, 
unless the series is distorted by some few frugal 
states that have resisted the general urge to buy more 
and more government as current wealth increases; 
the debt series is particularly subject to distortion. 
The best that can be done is to weight the series arbi- 
trarily, add them together and divide by +, or multiply 
them and secure a geometric relationship. The an- 
swer probably comes within gunshot of the target 
but misses it so far as mathematical accuracy is 
concerned. 


Dabbling with these series and numerous others 
which were open even to greater question, suggested 
the possibility of applying uniform rates of taxation 
to the presumed wealth and income of the several 
states to determine to what extent the states were 
already straining their resources to carry on govern- 
ment. This exercise obviously involves the use of 
certain of the series that have been discussed and is 
presented here only as an interesting formula, the 
elements of which in themselves may not be correct. 


Elements of a Formula 


If the latest Census report on Wealth, Debt and 
Taxation is reasonably correct, the revenue receipts 
(1931-1932) of the 186,000 state and local taxing units 
in the United States, include about $6,300 million 
irom taxes, aside from special assessments, depart- 
mental earnings, interest, highway privileges, public 
utilities, and other so-called non-governmental sources. 
Of this sum $1,200 million is for licenses, including 
the tax on automobiles and on the sale of gasoline. 
At this point an effort was made to calculate what 
might be considered normal taxation of these last two 
items. It was arbitrarily concluded that a 4-cent 
gasoline tax represented a figure 
which is about what the motorist 
should contribute in that manner to 
the support of highways. Similarly, 
there was arbitrarily distributed the 
average rate of licensing automobiles 
to determine the normal contribution 
of this class of individuals. The com- 
bined total for the United States 
produced $950 million. 

The next principal item was that 
of real estate taxation. Anyone who 
is at all familiar with the methods 
of tax valuation in the United States 
is aware of the wide range in ratio of 
true to assessed values as between 
States, as between taxing units within 
a state, as between classes of prop- 
erty within taxing units, as between 
individual parcels within the several 
classes—and sometimes even as be- 
tween ownerships. Exemption policies 
likewise are diverse both in law and 
in local administration. 

In spite of these recognized 
deficiencies, inquiry was made of taxing and equalizing 
authorities in each state, of unprejudiced persons 
familiar with the assessment procedure and its results, 
of railroad tax attorneys, of tax economists with research 
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facilities, and of others in an effort to strike a figure to 
represent the ratio of true to assessed value that the value 
of property subject to ad valorem taxation might be 
estimated. No particular brief can be held for the 
results except that they are a little less inaccurate 
than other data that might have been selected. These 
figures were then reduced by 15 per cent to eliminate 
personal property except in those states where the 
amount assessed for personal property was known, 
or where excluded as in New York. An arbitrary tax 
rate of 2 per cent was then applied to the result for 
each state as indicating the yield from a normal 
ad valorem tax on real estate, at true value. 

Then the figure of what might be called normal real 
estate valuation was added to what might be called 
normal gasoline and automobile taxes. The result of 
$5.0 billion was then subtracted from the total of 
direct taxes in the United States of $6.4 billion and 
left a balance of $1,400 million to be obtained from 
taxes on current incomes either through income taxa- 
tion, special taxes on business and corporations, sales 
taxes, miscellaneous licenses, or other methods that 
might be attempted by any particular state. An 
average national income of $61 billion, therefore, 
would be taxed at an aggregate rate of 2.3 per cent 
to produce this $1,400 million. The distribution of 
the assumed national income of $61 billion was then 
taken as made by “Sales Management” on the basis 
of income tax returns as reported by the Bureau of 
Internal Revenue. That estimate indicated that if 
the published returns constituted about 40 per cent 
of total income, it follows that the total income would 
be distributed on the same basis for each state as 
would the 40 per cent. It was further stated that this 
distribution was substantiated by correlation with 
retail sale and other factors. Applying the rate of 
2.3 per cent of the income of each state produced the 
amount of taxation that must be secured by the tax 
on income if the average for the 
United States was to prevail. 

That return for each state as an 
average or normal rate of taxation 
may then be applied to its sales of 
gasoline, its licensing of automobiles 
and its tax on incomes by whatever 
method, and added to a capitalized 
tax of 2 per cent on real estate at 
true value. The total of these items 
represents what might be considered 
the application of the average rate of 
taxation in the United States to the 
taxable resources of each state. 

We then turn to the actual revenue 
receipts of each state as reported in 
Wealth, Debt and Taxation for 1931- 
1932. Revenue receipts are taxes col- 
lected rather than taxes levied, but at 
least they show the “effort” that was 
made in any particular state to col- 
lect money with which to maintain 
the functions of government. The 
results from average or “model” taxa- 
tion as applied to each state and the 
results of its actual taxation were then compared to 
indicate whether the state was taxing more heavily 
or more lightly than the average for all states. For 
(Continued on page 488.) 
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HAROLD WURZEL 


fact that 
the Government’s foreign trade policy is about 
to be paralleled by an equally active interest 


R the Go events tend to confirm the 


in our international tax relations. That American 
commercial activities abroad cannot progress with- 
out adequate support by tax legislation was recog- 
nized immediately after the World War. A remedy 
was sought in crediting the American taxpayer’s ac- 
count for taxes paid to foreign countries. The idea 
when introduced seemed progressive and workable. 
In due course, however, its disadvantages became 
obvious: the steady increase in foreign tax rates and 
sometimes deliberate discrimination against Ameri- 
can business abroad threatened to put the Treasury 
at the mercy of foreign governments. The credit 
had to be reasonably limited. Again it was left to 
the American businessman to bear as an additional 
burden at least the excess of foreign taxes over the 
corresponding American tax. Thus the method of 
unilateral relief had exhausted its practical possibili- 
ties without, by some degree of influence over foreign 

tax policy, succeeding in preserving the competitive 

power of the American entrepreneur abroad. This 
in itself might not have sufficed to overcome the Gov- 
ernment’s dislike for international tax compacts, had 
it not been for the particular zeal with which French 
tax authorities for some time indulged in a practice 
openly hostile to foreign business. A situation of 
that kind called for speedy diplomatic action, the 
alternative being outright economic warfare. For- 
tunately moderation and common sense prevailed, 
and the parties joined in an agreement that stands 
out as a significant demonstration of reciprocal good 
will. The Franco-American treaty of 1936 represents 
the commendable start of a new era. The experience 
gathered since its conclusion was recently incorporated 
in a supplemental agreement. This, however, is not 
the only encouraging evidence of vitality to which 
the negotiators of the Franco-American treaty may 
point with legitimate pride. In France as well as in 
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this country their work stimulated further efforts. 
On December 24, 1936, France concluded a rather 
comprehensive convention with Sweden;* and to 
complete, as it were, the triangle, we are now pre- 
sented with the project of a ‘Swedish-American 
treaty.” 

Under the auspices of the League of Nations, theory 
and practice have elaborated a considerable variety 
of methods to mitigate or avoid multiple taxation. 
The difficult task of reconciling divergent systems of 
taxation has best been mastered by bilateral agree- 
ments. They proved superior in efficiency both to 
uniform internal legislation and to multilateral trea- 
ties. As to the technique of alleviation the number 
of devices is not unlimited, but large enough® to 
justify for the present purposes a rough classification 
into two distinct groups: taxation in both countries 
according to their internal law, with subsequent 
credit (full or limited) for the tax of one country 
toward that of the other; or exemption in one coun- 
try from taxes imposed by the other. The former 
method, in its purest form, allots revenues, the latter 
allots sources of revenue. The former subjects the 
taxpayer to the application in full of both revenue 
laws and refers him to one state only (normally the 
state of residence or citizenship) to eliminate the 
hardship of multiple taxation ; the latter allows him to 
insist as against each state that it refrain from touch- 
ing sources reserved to the other contracting state. 


Assignment of Sources 


The proposed agreement with Sweden, examined 
under this aspect, is an interesting combination of the 
two classes. It starts out with a clearcut allotment 


of sources between the state of residence and that of 


economic origin, following, on the whole, a pattern 
already well established in modern usage. 





‘Rat. exch. October 8, 1937, in force since January 1, 1938. Be- 
sides there is an agreement on death duties of the same date, rat. 


exch. Sept. 14, 1937, in force since October 1, 1937. 


* Of March 23, 1939, made public by Cong. Rec. of May 11, 1939, 


vol. 84, No. 93. 
3Cf. Spitaler, Das Doppelbesteuerungsproblem, pp. 328 ff. 
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Industrial and commercial profits of an American 
enterprise operating in Sweden are liable to Swedish 
taxes only if there is a permanent establishment in 
Sweden (art. Il). The term “permanent establish- 
ment” is defined in the Protocol under No. 1. It 
includes the employee and agent with general au- 
thority, not the bona fide commission agent or broker. 
Mere purchase of merchandise, in many treaties con- 
sidered as a source of taxable profit, is expressly 
excluded, in accordance with the policy of the Ameri- 
can Revenue Acts. Only those profits are taxable 
in Sweden that are allocable to the Swedish perma- 
nent establishment. The delicate and highly contro- 
versial question of the ratio of allocation is left open. 
For all practical purposes the method of apportion- 
ment is the pivotal point of this provision, but it has 
become traditional for negotiators of tax treaties to 
eliminate this bone of contention by referring the mat- 
ter to special experts for later consideration. ‘This 
is sound policy, since apportionment, in order to ac- 
complish justice, will require a careful consideration 
of the particular branch of activities, if not of the 
individual case,* lest “summum jus” be “summa in- 
juria.” Needless to add that the taxpayer’s endeav- 
ors to control allocation by questionable manipulations 
and arrangements are met by an adequate safeguard 
(art. IT1). 

Profits derived by an American enterprise from the 
operation of ships and aircraft in Sweden are subject 
to the same rule of allocation, save where the ships 
or aircraft are registered in this country, in which case 
they are taxable exclusively here (art. TV ). 

The state of economic origin further enjoys exclu- 
sive taxing jurisdiction over income from real prop- 
erty (including sales profits), royalties from mines 
etc., wages and salaries paid by a state or its subdivi i- 
sions, professional earnings of actors, musicians, etc., 
compensation for labor and personal services, includ- 
ing liberal professions, with certain specified excep- 
tions depending upon the relation of the taxpayer to 
his employer, the duration of his stay and the amount 
of his earnings (arts. V, VI(1), X(1), XI). 

The state of residence has the taxing power over 
interest from mortgages, loans, bonds (arts. V, VIII) ; 
dividends (art. VIT); royalties other than from real 
property (art. VI (2)),a deviation * from the majority 
of international agreements assigning as they do such 
royalties to the state of economic source, particularly 
as to royalties on registered rights, such as copyrights, 
patents, etc.; capital gains, unless there is a permanent 
establishment in the state of economic origin (art. 
IX); private pensions and life annuities (art. X(2)) ; 
compensation for labor and personal services in ex- 
ceptional cases (art. XT). 


\Most of these sources are the exclusive domain of 
the state of residence. Dividends and interest con- 
stitute an exception, inasmuch as the state of origin 
reserves the right to taxes withheld at the source, in 
case of dividends, however, not in excess of 10% 
(arts. VIT, VIII), of which at least one half will be 

‘The Franco-Swedish treaty expressly provides for supplemental 


agreements on allocation, whenever the necessity is felt in a par- 
ticular instance (art. 2, par. 2). Norway and Sweden concluded 


such an allocation agreement regarding the taxability of a large 
company, the Luossavaara-Kirunavaara A. B., on June 14, 1937 
5S. F. No. 661). 


Cf., however, 


Art. IX of the treaty between the United States 
and France. 
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credited to the taxpayer by the state of his residence 
(art. XIV (b)(2)), while as a rule taxes withheld at 
the source are not creditable under art. XIV (cf. Prot. 
No. 6, subs. 2). 

This distribution of powers to tax refers mainly 
to income taxes. The structure of Swedish taxation, 
however, assigns a substantial role to property taxes. 
They are partly incorporated into the income tax (the 
basic idea being originally the tendency to reach 
funded income), partly they are the object of a sep- 
arate tax, the National Special Property Tax. It was, 
therefore, essential to clarify the relation between 
the Swedish property taxes and the Convention. 

For taxes on property and for the federal capital 
stock tax as applied to Swedish corporations the rule 
definitely favors the state of residence or incorpora- 
tion by according it exclusive taxing power, the only 
exceptions being immovables and their accessories as 
well as commercial or industrial enterprises, which 
are governed by the principles applied to income tax 
jurisdiction (art. XIIT). 

Thus American corporations with Swedish sub- 
sidiaries are exempt from Swedish Special Property 
Tax on their holdings of Swedish securities. This 
privilege being closely connected with the rules gov- 
erning the income taxation of dividends would end 
upon the termination of the latter (arts. VII(2), 
XIT1(2)). The Convention considers the contemplated 
regulation of dividend taxation as a temporary modus 
vivendi in the nature of an experiment terminable 
by either party after two years of operation. 


Extent of Relief 


The method of avoiding multiple taxation by means 
of an assignment of sources, if followed with uncom- 
promising strictness, implies a higher degree of mu- 
tual sacrifices than the partners to the proposed 
treaty found practicable to agree upon. Hence it is 
intended to operate in full only in the realm of flat 
rate taxes. 

With regard to graduated taxation as imposed on 
residents or, in this country, also on citizens, the 
two Governments were anxious to carefully limit 
their generosity. This is done by art. XIV. A con- 
cept familiar from disputes over concurrent American 
tax jurisdictions as well as from international tax 
practice leads to the nice distinction between the sub- 
ject matter and the measure of a tax: income or prop- 
erty may be exempt from taxation, and yet it may be 
included when it comes to determine the rate appli- 
cable to the taxable part. This distinction having 
become a common feature of many international tax 
agreements and being altogether ‘neither unfair nor 
unsound, the American business man will have no 
quarrel with the Convention’s provision that neither 
this country nor Sweden,’ in computing the tax of a 
resident, would merely add the various taxable items 
in pursuance of the contractual plan of distribution, 
but that their point of departure is a strict application 
of their internal statutes, as if no Convention existed. 
However, the further course of computation cannot 





® According to a Swedish decree of June 10, 1938 (S. F. No. 237), 
Sweden already applies this method in computing the so-called 
extra income and property tax 1938 and the special property tax 
1938. The taxable income and property is worked out as a per- 
centage of the entire income or property. Similarly S. F. No. 233, 
of June 10, 1938, sec. 9. 
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fail to arouse some disappointment. Firstly because 
it has apparently not been possible to achieve the 
ideal of complete equality of procedure, each party 
applying its own technique of deduction. Secondly, 
because this element of differentiation withholds 
from the citizen and resident of this country an ad- 
vantage he may have felt entitled to, once the credit 
for foreign taxes is put on the solid ground of inter- 
national mutual understanding. The resident of 
Sweden obtains a reduction of his Swedish income 
and property tax in the proportion which his income 
and property exempt under the Convention bears to 
his entire income and property. Thus there is only 
one maximum of deduction: the fraction of Swedish 
tax proportionately allocable to exempt income and 
property. The federal authorities, however, were re- 
luctant to go that far. They preferred, for the time 
being, to remain as close as possible to the traditional 
credit system of sec. 131. While Sweden deducts a 
portion of her own taxes without inquiring into the 
amount due the United States, this country is pri- 
marily interested to know what the American citizen 
and resident is liable to pay on the other side of the 
Atlantic. It will never deduct more than the Swedish 
national income and property tax and the communal 
income tax actually incurred in Sweden, exclusive, inci- 
dentally, of the so-called special property tax amount- 
ing at present to 2 to 10 p. mille p. a. of the taxable 
property.’ But should these (in themselves deduct- 
ible taxes) exceed the portion of American taxes 
which the taxpayer’s net income taxable in Sweden 
bears to his entire net income, the American credit 
will be reduced to this latter and lower maximum. 
The wording of the Convention (art. XTV(z 1)) might 
justify the question whether “the taxpayer’s net in- 
come taxable in Sweden” refers to the income as tax- 
able under the Swedish tax statutes, rather than 
“under the provisions of this Convention.” Presum- 
ably, however, the omission of the latter words from 
subsection (a) was scarcely meant to create a mate- 
rial distinction from the Swedish procedure as regu- 
lated by subs. (b). Likewise, the text of subsection (a) * 
would possibly admit of a construction warranting a 
deduction of the Swedish taxes computed in — 
of the Convention. True, this could not happen, e. 

in the case of an American citizen residing in Sw ie 
because subsection (b) covering that situation ex- 
pressly provides for a reduction by Sweden in accord- 
ance with the agreement. But an American citizen 
or resident having no residence in Sweden comes only 
under subsection (a) and here a possibility subsists 
that a Swedish tax must be taken into account irre- 
spective of its legality under the Convention. At any 
rate it seems as if the American Treasury while adapt- 
ing the form of its credit to the frame of an inter- 
national agreement has insisted on retaining its 
substance intact. An example (based for reasons of 
simplification on hypothetical figures) may illustrate 
the distinction. Suppose a resident of this country 
has a total net income of $40,000, of which $35,000 
is derived from American, and $5,000 from sources 
taxable in Sweden. The American rate be 25%. The 
Swedish rate be either (a) 20% or (b) 30%. 


7 Statute of June 10, 1938, S. F. No. 233. 
8’ Cf. also in this connection Prot. No. 6, subs. 3 
of sec, 131, Rev. Act, 1938, 


In case 


, Saving the benefits 





$1,250, whichever is lower. 


lax Magazine August, 1939 





(a) the Swedish tax would be $1,000, in case 
(b) $1,500, whereas the federal tax before deduction 
is $10,000. What does the American credit amount 
to? The proportion referred to in art. XIV (a) is 
5000: 40,000 = 1:8. The maximum credit, therefore, 
is either the actual Swedish tax or % of 10,000 
Hence in case (a) the 
credit will be only $1,000, not $1,250 as the distribu- 
tion of sources would suggest. In case (b) it will 
be only $1,250, not $1,500 as actually levied by 
Sweden. In other words, the taxpayer loses the bene- 
fit of a Swedish rate lower than the American rate. 
Under an analogous set of facts (total net income 
$40,000, of which $35,000 taxable in Sweden, $5,000 
taxable in U. S. A.) a resident of Sweden would have 
to pay in this country a tax of $1,250 (25% of $5,000), 
for which his credit would be % of $8,000 in case (a) 
(rate: 20%) = $1,000, % of $12,000 in case (b) (rate: 
30%) $1,500, the latter despite the fact that the 
American tax actually is only $1,250. Here the tax- 
payer retains the benefit of an American rate lower 
than the Swedish rate. 

Similar considerations apply to cases of total statu- 
tory tax exemption in the state of economic source 
coinciding with taxability in the state of residence. 
Suppose a certain type of capital gain is taxable in 
the state of residence and specifically tax-exempt in 
the state from which it is derived, and to which it 
is allotted by our treaty.® If the United States is the 
state of residence and Sweden the country of the 
source, the United States will tax the gain by taxing 
the entire income and deducting at best the Swedish 
tax actually accrued, i. e., nil. That Sweden is vested 
with the taxing power and deliberately refrains from 
using it, will not benefit the American resident or 
citizen. If, however, Sweden is the country of resi- 
dence and the United States the country of economic 
origin, the result will be different: true, Sweden will 
in computing the total income include the capital 
gain; but it will in the process of proportional deduc- 
tion eliminate all of the income “exempt from taxation 
in Sweden under the provisions of the Convention” 
and thereby let the taxpayer enjoy most of the advan- 
tage of a specific tax exemption in this country. It is 
an interesting indication and one eloquently pleading 
for the flexibility of international agreements that 
their main objective is in no way endangered by such 
reservations in favor of one party or the other. It 
remains, however, to be hoped that the financial and 
commercial effects of the agreement, as it stands, 
after a few years of experience, will prove to be such 
as to allow the Treasury to go somewhat beyond the 
present stage. A more complete abstention from any 
claim by this Government to reach the sources 
allotted, on principle, to another country seems de- 

(Continued on page 495.) 

*On account of a permanent establishment. Incidentally, art. IX 
does not explicitly say that a capital gain taxable in the state of 
the source, because of a permanent establishment there, will be 
tax exempt in the state of residence. Probably it will be. Whethe! 
this exemption is conditioned upon actual taxation by the state of 
the source, or whether the mere allotment of jurisdiction to the 
state of source will suffice to oust the state of residence is more 
doubtful. We are inclined to believe that there is no such residuary 
taxing power left in the state of residence becoming exercisable 


upon the non-user of the power assigned to the state of economic 
source, 
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SINGLE v. MULTIPLE TRUSTS ~ 
Some Observations 


By EDWARD P. TREMPER, Jr.* 


N THE creation of a trust, inter vivos, the grantor 
| frequently desires to accomplish several purposes. 

Superficially, it may appear to be simpler and 
more convenient to accomplish these purposes 
through a single trust. However, if one of the pur- 
poses is to make some provision for the grantor either 
through a power of partial revocation or by retaining 
a part of the income for his benefit, it is far better to 
segregate the purposes and create a separate trust for 
each purpose. Problems of income taxation as well 
as the application of gift taxes become increasingly 
dificult when a single trust is in part revocable or 
part of the income is for the benefit of the grantor, 
either retained directly or for the discharge of an 
obligation of the grantor. 

With such features incorporated in a single trust 
both the income and the corpus must be segregated 
in determining the portion of the income taxable to 
the grantor and in determining the value of that part 
of the property which is subject to gift tax. It is in 
the application of the laws, regulations and decisions 
to this segregation that the difficulties arise. 


Income Tax Questions 


Looking first to the income tax questions. Sec- 
tion 166 of the Revenue Act of 1938 provides that 
“Where at any time the power to revest in the grantor 
title to any part of the corpus of the trust is vested— 


“(1) in the grantor, either alone or in conjunction with 
any person not having a substantial adverse interest 
in the disposition of such part of the corpus or the income 
therefrom, or 


“(2) in any person not having a substantial adverse 
interest in the disposition of such part of the corpus or the 
income therefrom, 


then the income of such part of the trust shall be included 
In computing the net income of the grantor.” 

The problem of determining the amount of “the 
income of such part” arises under certain conditions. 
For example, a grantor retains the right to revest title 
in himself of $100,000 of the corpus of a trust involv- 
ing $400,000 of mixed assets of varying rates of re- 
turn. The power applies to no particular portion of 
the corpus. As the corpus is not segregated the 
income cannot be segregated and “the income of such 
part” becomes meaningless. If the portion of income 
is used, that bears the same percentage of total income 
that the value of corpus concerned with the power 
bears to the total value of corpus, what value should 
be adopted? Should it be that at the date of the 
declaration of trust, that at the beginning of the cur- 
rent year or some other value? If the power to re- 
vest is exercised at the end of the second year as to 
$100,000 of non-income-producing property has any 


Certified Public Accountant, Seattle, Wash. 


income been fairly taxable 
to the grantor during those , 
two years? 


Section 167 of the Revenue 
Act of 1938 provides that 


“Where any part of the income 
ot a trust— 


“(1) is, or in the discretion 
of the grantor or of any per- 
son not having a substantial 
adverse interest in the dis- 
position of such part of the 
income may be, held or ac- 
cumulated for future distribu- 
tion to the grantor; or 

“(2) may, in the discretion 
of the grantor or of any per- 
son not having a substantial 
adverse interest in the dis- 
position of such part of the 
income, be distributed to the 
grantor; or 

“(3) is, or in the discretion 
of the grantor or of any per- 
son not having a substantial 
adverse interest in the disposition of such part of the income 
may be applied to the payment of premiums upon policies 
of insurance on the life of the grantor (except policies of 
insurance irrevocably payable for the purposes and in the 
manner specified in section 23 (o), relating to the so-called 
‘charitable contribution’ deduction) ; 

then such part of the income of the trust shall be included 
in computing the net income of the grantor.” 


Where a definite part of the income is applied to 
the purposes enumerated in the law the amount to be 
“included in computing the net income of the grantor” 
is determinable. If, however, the terms of the trust 
provide that a portion of the income may be distrib- 
uted to the grantor up to a certain amount each year 
but none is distributed during the first year, but the 
following year one-half of the permitted amount is so 
distributed, is the grantor taxable upon the permitted 
amount or on the amount actually distributed? 





Questions of Gift Taxes 


Now looking to the questions of gift taxes in con- 
nection with trusts of this type. The basis for gift 
tax purposes in the case of a single trust with multiple 
purposes is relatively more difficult than that of the 
income tax under like circumstances. For example, 
in cases where income is retained by a grantor or for 
his benefit the amount of income involved is often a 
definite annual amount, but the corpus producing that 
income is not segregated, accordingly the value of 
that portion of the corpus subject to gift tax must 
be determined. 

Although there appears in the law or regulations 
no cross reference between the application of income 

(Continued on page 499.) 


463 
































































































































































































































































TAX LAWS 


By WILLIAM 





HE question whether or not services are those 

of an employee or of an independent contractor 

is one which has arisen frequently in the past 
under every law in which services are the subject of 
legislation, such as income taxes, workmen’s com- 
pensation, and automobile liability involving em- 
ployees. In this respect the pay roll-tax laws are no 
exception ; and the problem which they offer the per- 
plexed taxpayer is real and substantial. 

The broad subject of employer- employee relation- 
ships is too large to be covered fully in a brief article, 
and no attempt will even be made here to do so. 
Rather the requirements of the Social Security Act 
and the unemployment-insurance laws of three states 
will be examined for the purpose of discovering what 
principles, if any, have been invoked in distinguishing 
between the status of an independent contractor and 
that of an employee. A statement of such principles 
can be of invaluable aid to the business man when 
entering into contracts of employ ment in the assur- 
ance that whatever viewpoint he may adopt in any 
specific case will most likely be supported by the tax- 
ing authorities interested. 


Social Security Act 


The federal law, in sections 811(b) and 907(c) of 
the Social Security Act, defines employment to mean 
“any service, of whatever nature, performed within 
the United States by an employee for his employer, 
except [certain specified exceptions not here 
material].’’ Article 205 of Regulations 90 and article 3 
of Regulations 91 enlarge on this definition, empha- 
sizing the necessity for the existence of the relation- 
ship of employee and employer. Numerous rulings 
have been issued from time to time attempting to 
clarify the definition ; and on May 17, 1938, the Treas- 
ury Department issued Mim. 4767 (collectors’ mimeo- 
graphed ruling) inclosing a questionnaire, Form SS-8. 
which a firm may submit to the Bureau of Internal 


* Certified Public Accountant, Newark, N. J. 
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Revenue whenever it entertains any doubt as to 


whether its sales agents are “employees.” Connectt- 
cut has a similar form of request for determination of 
the status of salesmen and agents. New Jersey and 
New York have no established formal procedure 
toward this end. 


The Bureau of Internal Revenue published in 

T. 278 (1938-1 C. B. 409) conditions under which 

it held a sales agent engaged on a commission basis 
to be an employee. These conditions were: 


1. The sales agent agrees to carry out and develop thie 
business of selling the products of the company in the terri- 
tory assigned to him; 

2. The agent must adhere strictly to the prices fixed by 
the company and be governed by rules and regulations of 
the company; 

3. All sales made by the agent are subject to acceptance 
and approval by the company; 

4. lf the agent maintains an office, he is required to place 
the name of the company on the office door, on the directory 
board of the building, and in the telephone directory; 

5. He is required to maintain warehouse space suitable 
to, and approved by, the company for the purpose of storing 
such stock as may be consigned to him; 

6. An inventory of the consigned stock must be furnished 
each month and such other reports as may be required by) 
the company must be promptly made; 

7. The agent agrees to make no deliveries of stock except 
in accordance with instructions of the company and, if 
requested, to make deliveries of consigned merchandise with- 
out compensation from the company other than for expenses; 

8. He must carry liability insurance on each automobil 
used in connection with the business; 

9. He may not disclose to other persons any confidential 
information nor engage in the sale or distribution of com- 
petitive products during the life of the contract or for two 
months after its termination; 

10. He is to be remunerated for his services at a percentage 
of the retail price of the products sold by him; and 

11. The contract may be terminated by either party upon 
30 days’ notice to the other, except that for any breach of 
the terms of the contract the company may immediate] 
effect its termination. 


And in S. S. T. 279 (1938-1 C. B. 411) the Bureau 
stated that it would hold that sales agents engaged 
on a commission basis were not employees if the fol 
lowing conditions obtained : 


5 





the 
rri- 


August, 1939 





1. The sales agents are engaged by the district managers 
of the company and are given exclusive rights to sell goods 
of the company in their respective communities; 

2. Asacondition precedent to their appointments as agents 
the applicants must possess a designated amount of capital 
with which to purchase their equipment; 

3. Under the contract between the company and the agent 
the latter agrees to purchase merchandise from the company 
at wholesale prices, which merchandise is to be resold at 
list retail prices in the specified territory, the difference be- 
tween the wholesale price and the selling price constituting 
the agent’s profit; 

4. The merchandise sold is shipped to the sales agent, and 
the company has no direct contact with the customers; 

5. The agent has an account with the company and pays 
for the goods on a cash, C. O. D., or 30-day credit basis; 

6. The agent is not required to work certain hours, nor 
is he required to make any reports to the company; 

7. The agent pays for his transportation, meals, advertis- 
ing, telephone, etc., and receives no allowance from the com- 
pany as reimbursement for such expenses; 

8. Where an agent has an office he pays his own rent, 
salaries of his employees, and all other expenses; 

9. The agent is not controlled or directed by the company 
in the solicitation of business and may at his own convenience 
call on such customers as he chooses within the territory 
assigned to him; 

10. The agent agrees to fulfill a reasonable quota of sales 
and obligates himself not to become interested directly or 
indirectly in any competitive enterprise; 

11. The agent agrees to deal honestly with, and to make no 
false statements concerning competitors or their products, 
and to pay for all sample equipment furnished to him; 

12. In completing a sale the agent must use a prescribed 
form of receipt indicating the name of the product, the name 
of the customer, and a clear statement of the terms of sale; 

13. In case of termination of the contract the agent agrees 
to return promptly to the company all textbooks, price lists, 
and other confidential information belonging to the company; 
and 

14. The contract may be terminated by either party upon 
60 0 igi written notice prior to the expiration of any yearly 
period. 


Whether the relationship of employer and employee 
exists must in doubtful cases be determined upon an 
examination of the particular facts of each case. If 
the relationship found is actually that of employer 
and employee, the designation or description of the 
relationship by the parties as anything other than 
that is immaterial. Regulations 90, article 205. 


The Law in New Jersey 


Under the New Jersey law employment is defined 
as “service, including service in interstate commerce, 
for remuneration or under any contract of hire, writ- 
ten or oral, express or implied.” Revised Statutes, 
section 43 :21-19(i)(1), as amended. Further, section 
43 :21-19(i) (6) states that 


“Services performed by an individual for remuneration 
shall be deemed to be employment subject to this chapter 
unless and until it is shown to the satisfaction of the com- 
mission [Unemployment Compensation Commission] that 


“(A) such individual has been and will continue to be free 
from control or direction over the performance of such serv- 
ices both under his contract of service and in fact; and 

“(B) such service is either outside the usual course of the 
business for which such service is performed, or that such 
service is performed outside of all the places of business 
of the enterprise for which such service is performed; and 

“(C) such individual is customarily engaged in an inde- 
pendent established trade, occupation, profession or business.” 


The chief counsel of the Commission issued a ruling 
on February 1, 1939, explaining this provision of the 
Act, in which he stated: 


“Tt is our opinion that commission salesmen under contract 
are not, by virtue of such contracts alone, to be regarded 
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as customarily engaged in an independently established trade, 
occupation, profession or business. Unless, in the individual 
case, there are some factors outside of, and apart from, the 
contracts themselves and the services performed i in pursuance 
thereof, indicating that the individual plies and prosecutes 
an independently established trade, occupation, profession, 
or business, such individual must be ruled to be an employee 
under the statute. 
a @ 

“Not everyone who meets the a of 19(i)(6)(C) 
escapes from the coverage provisions of the New Jersey 
Unemployment Compensation Law. The band leader who 
is customarily engaged in an independently established pro- 
fession is sometimes caught in the provisions of 19(i) (6) (B) 
because he is unable to show that the services which he is 
performing for the particular employer under the particular 
contracts are either outside the usual course of the employer’s 
business or performable outside of all the places of the 
employers’ business. 

“Lawyers and doctors who engage themselves under spe- 
cific contracts with particular employers to render intramural 
services must often be written down as employees under 
both (A) and (B) of 19(i)(6). 

“(A) and (C) cannot be construed as co-incidental in 
meaning or content. (A), (B), and (C) are cumulative and 
not disjunctive, and canons of statutory interpretation compel 
the conclusion that each must have a different import and 
application.” 


The New Jersey law also provides that whenever 
any employing unit contracts with or has under it, 
any contractor or sub-contractor for any employment 
which is part of its usual trade, unless the employing 
unit as well as each such contractor or sub-contractor 
is an employer subject to the Act, the employing unit 
is to be deemed to employ each individual in the 
employ of each such contractor or sub-contractor. 
Where the contractor or sub-contractor is an em- 
ployer subject to the Act, he alone is liable for con- 
tributions on the wages payable to individuals in his 
employ. Where the contractor or sub-contractor is 
not an employer subject to the Act and the employing 
unit pays the contributions on the wages of the em- 
ployees of such contractor, then the employing unit 
may recover such payments from such contractor or 


sub-contractor. Section 43 :21-19(g). 


In explanation of this section the Commission in 
its analysis of the Act, issued January 11, 1937, and 
revised July 1, 1938, asks and answers the following 
question: 


“Q. 26. An employer in the contracting business engages 
several subcontractors to do various pieces of work. The 
total number of workers employed by them is in excess 
of eight individuals but no one contractor employs this 
number. Is the initial contractor responsible for contributions 
on behalf of these workers? 

“A. For the purposes of the Act, the general contractor is 
considered the employer and alone is liable for contributions 
measured by the wages of the several workers. The law 
specifically provides, however, that the individual or organiza- 
tion designated as employer under these circumstances may 
recover from the several subcontractors an amount equal 
to the contributions he has made. 

“Of course, if an employer is already subject to the provi- 
sions of the law and is or thereafter becomes a subcontractor 
he remains liable for contributions in behalf of himself and 
his employees and the general contractor is relieved of this 
responsibility.” 


In order that the contractor may obtain the infor- 
mation which he needs for the purpose of preparing 
the reports and paying the contributions required of 
him by the Act, the Commission has stated (Ques- 
tions and Answers, December 15, 1937): 

“Q. 17. How is an employer (or an employing unit treated 


as an employer under the Law) to determine the amount 
of the contributions due from each employee of a contractor 
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or subcontractor in employment which is part of the usual 
trade, occupation, profession, or business of the employer? 

“A. UJnder the rules of the Commission pursuant to Law, 
every einploying unit must keep records of the wages payable 
to individual employees. Every employing unit which is not 
itself a subject employer but which is engaged by an employer 
for employment which is part of the usual trade, occupation, 
profession, or business of the employer must furnish to the 
employer, within ten days after the end of each calendar 
month during the period of the employment and within ten 
days after the termination of the employment or fulfillment 
of the terms of the contract of hire, a certified statement 
showing the social security account number and the name 
of each of its employees in such employment, the amount 
of wages of each employee for such employment in the month 
last ended or in the part of the month in which the employ- 
ment or contract of hire terminated, as the case may be, 
and the amount of each employee’s contribution deductible 
from such wages under the Law.” 


Identical instructions are also prescribed in Regu- 
lations 3, issued by the Commission on December 1, 
1938. 

The power to issues rules and regulations is con- 
ferred on the Commission by section 43:21-11(b) of 
the Law, which reads as follows: 

“(b) General and special rules may be adopted, amended, 
or rescinded by the commission. General rules shall become 
effective ten days after filing with the Secretary of State and 
publication in one or more newspapers of general circulation 
in this State. Special rules shall become effective ten days 
after notification to or mailing to the last known address 
of the individuals or concerns affected thereby. Regulations 
may be adopted, amended, or rescinded by the commission 
and shall become effective in the manner and at the time 
prescribed by the commission.” 

Furthermore, section 43:21-11(g) gives to the ex- 
ecutive director of the Commission the authority to 
“require from any employing unit any sworn or un- 
sworn reports, with respect to persons employed by 
it, which is deemed necessary for the effective ad- 
ministration of this chapter.” 

The tax itself is entitled a “contribution” and is 
imposed on “wages,” whether paid or unpaid. It is 
computed as a specified percentage of the total wages 
payable by an employer for employment subject to 
the Act. Thus, the portion of payments to a sub- 
contractor representing his own earnings or profits, 
or reimbursement for the cost of materials, auto 
expenses, or other expenses, are not subject to the 
Act and do not constitute wages as defined by the 
Law. The Commission has stated as follows in a 
pamphlet released April 13, 1937, summarizing rulings 
promulgated by it: 

“15. Employees of a subcontractor not himself a subject 
employer must be added to the number of employees of the 


general contractor but the subcontractor himself is not to be 
regarded as an employee.” [Italics supplied. ] 


The Law in New York 


Under the New York law employment comprises 
“any employment under any contract of hire, express 
or implied, written or oral, including all contracts en- 
tered into by helpers, and assistants of employees, 
whether paid by employer or employee, if employed 
with the knowledge actual or constructive of the em- 
ployer, in which all or the greater part of the work 
is to be performed within this state.” Unemployment 
Insurance Law, chapter 468, Laws of 1935, sec- 
tion 502.1, as amended. In the official interpretative 
Questions and Answers prepared by the Division of 
Placement and Unemployment Insurance under date 
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of April 15, 1937, the following comment is made with 
respect to Question 207: 


“1. A commission salesman or an insurance solicitor re- 
ceiving a basic salary is considered an employee. 

“2. A commission salesman or an insurance solicitor re- 
ceiving commissions only is considered an employee unless: 


“(a) Such person has been and will be free from the em- 
ployer’s control or direction over the performance of his 
work both under his contract of service and in fact; and 

“(b) Such work is either outside the usual course of the 
employer’s enterprise or performed outside of all the em- 
ployer’s places of business; and 

“(c) Such individual is customarily engaged in an inde- 
pendently established trade, business, profession, or occupa- 
tion; and 

“(d) Such person does not perform this and similar work 
for the employer exclusively. 

“3. If a commission salesman or an insurance solicitor 
actually or by an agreement spends all or substantially all 
of his time in performing work for the employer it will 
be presumed that such commission salesman or insurance 
solicitor is an employee. An employer claiming that such 
a person is not an employee must submit satisfactory evi- 
dence of his contention; otherwise the person will, for all 
purposes of the law, be considered an employee.” 


Note the similarity between these requirements and 
those of the New Jersey Law, section 43 :21-19(i) (6). 

Section 510.3 of the New York Law provides that 
the office manager or duly authorized deputy of the 
local state employment office at which an employee 
has registered as unemployed shall first pass upon the 
claim for benefit. If the employee is dissatisfied with 
the ruling, he may within ten days file an appeal with 
the Unemployment Insurance Appeal Board. Sec- 
tion 510.4. Rulings of the Board are published. In 
appeals in which the question of employer-employee 
relationship was involved, rulings that the workman 
was an independent contractor are very rare. In the 


following cases the Board held that the workmen were 
employees: 


Claimant worked on a straight commission basis as sales 
agent and collector for appellant engaged in selling and 
repairing sewing machines and related merchandise. He 
solicited sales by means of house-to-house canvassing and, 
although not limited by contract to definite territory, he was 
more or less attached to one of appellant’s branch offices 
from which he obtained merchandise and through whose 
manager he maintained contact with the company. He re- 
ported at the branch at the close of each day to remit money 
collected and to return or otherwise account for merchandise 
taken out. He also made out required reports at a desk 
and filed accounts in a filing cabinet supplied by appellant. 
He was expected to devote full time to work, attend weekly 
sales meetings, and was limited in sales activities to house- 
wives only and within a specified zone. [Appeal Board deci- 
sion, Series A, Case No. 61-38 (July 14, 1938).] 

Three painters did not participate in securing contracts 
for jobs, were directed in their work, and received their pay 
from the contractor. Contractor had contended that the 
painters were not employees, but were partners. [Appeal 
Board decision, Series A, Case No. 162-38 (July 29, 1938).| 

Appellant [employer] manufactures brushes and household 
articles, distributing product direct from factory to consumer. 
Under this merchandising system, sales districts and sub- 
divisions of districts are established, supervised by managers 
who are concededly “employees.” The sales personnel who 
do the actual canvassing and selling from door to door 
are known as “dealers.” When he joined the company’s sales 
force a dealer filled out an application blank, including 
personal history, past employment, and references. He also 
signed a “Dealer’s Agreement” stipulating (1) his right to 
purchase and resell company’s merchandise in agreed-upon 
territory; (2) that company would sell him merchandise 
at wholesale prices, but had no interest in his accounts 
with customers, nor would company advertising matter used 
by dealer change or modify terms of agreement; (3) that 


(Continued on page 498.) 
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In 


State Supervision of 


Local Property Tax Assessments 


RKANSAS on July 1 
A\ iinet the select group 

of states, of which Wis- 
consin is perhaps the leader, 
providing for state supervi- 
sion of local property tax 
assessments. The 1937 ses- 
sion of the General Assembly 
passed a law providing for a 
Tax Division of the Corpora- 
tion Commission and lodging 
broad powers of assessment 
control in this agency. The 
legislative session just closed 
appropriated the necessary 
funds to put the law into 
operation. 

In Arkansas, as in several 
of the southern states, it is 
common practice for the asses- 
sor to accept any valuation 
offered by the owner in.the 
assessment of real and per- 
sonal property for taxation 
purposes. This serves to add 
another to the already too long 
list of deficiencies in the gen- 
eral property tax, and results 
in many almost unbearable 
inequalities between indi- 
viduals, between types of 
property, between types of 
farming, and between dif- 
ferent areas of the state. 

In states where the assessor 
actually makes an attempt to 
view the property and place 
a value upon it, the final assessment is deficient in so far 
as the assessor is untrained and lacking in appraisal 
ability, and, also, in so far as it is inherently impossible 
to establish true value of property. By allowing owners 
to evaluate their own property with no guidance there 
not only results the disadvantage of inefficient assess- 
ment personnel and elusive true values but, in addi- 
tion, owners assessing their property have no idea at 
what ratio their neighbors (particularly neighbors 
in different parts of the state) have assessed. 

Cities and counties which depend almost entirely 
upon the property tax for revenue have found them- 
selves increasingly in financial straits in recent years 
because of the periodic decreases in assessments as 
a result of this system. Some municipalities have 
even resorted to violations of the constitution by actu- 
ally levying a higher tax rate than allowed. This 
alone is an indication of the difficult position in which 
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the municipalities find them- 
selves. Tax rate limitation 
violation adds to the inequali- 
ties already existent because 
any taxpayer who refuses to 
pay the extra tax cannot be 
forced to do so. And it is 
usually the person who is 
best able to pay who is well 
enough informed to know 
that he can benefit by refusal 
to pay. 

In order to study inequali- 
ties in the Arkansas property 
tax system, assessment and 
value information was col- 
lected on 1,356 rural and 677 
urban properties. Data for 
751 of the rural properties 
were furnished by a lending 
agency, which had made care- 
ful appraisals of the farms. 
For all other rural and all 
urban properties, the informa- 
tion was obtained by personal 
contacts with farmers, prop- 
erty Owners, real estate men, 
brokers, and agents of various 
lending institutions. From two 
to four estimates of value 
were secured on each prop- 
erty. The final estimated value 
was computed by averaging 
the several estimates, which, 
it is believed, gave a close 
approximation to true value. 
These were then compared 
with the assessed valuation. 

The Corporation Commission has long since given 
up the ghost of trying to keep assessments at 100 
per cent and has decreed that all assessments must be 
at 50 per cent of true value. This should be kept in 
mind throughout the following discussion. 

Properties worth less than $600 were assessed at 
53.5 per cent of the estimated value while those worth 
$40,000 and over were assessed at 15.4 per cent. In 
all the intervening value brackets, the more valuable 
property was assessed at a lower percentage than the 
less valuable. Group averages concealed some of the 
variations. The 18 properties worth less than $200 
each were assessed at an average of 108.3 per cent of 
the true value. 

Arkansas rural assessments showed the same dis- 
crimination in favor of the more valuable properties 
when placed on a per acre value basis. Rural prop- 
erties on which the per acre value was less than $5 
were assessed at 70.4 per cent of the estimated value, 
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while the best rural lands, worth $70 and over per 


acre, were assessed at only 16.7 per cent of the esti- 
mated value. 


| Pee PRODUCTIVITY and high assessment percentages 
were definitely associated on farm lands as were 
high productivity and low assessment percentages, show- 
ing a discrimination against the unproductive soils 
not warranted by natural economic factors. Farms 
located in areas designated as non-agricultural were 
assessed at 44.0 per cent of the estimated value, while 
those rated at the very highest productivity were 
assessed at only 20.4 per cent. The ratings and 
assessment percentages were as follows: Non- 
agricultural 44.0, unproductive 38.6, low productiv- 
ity 39.3, moderate productivity 29.4, good productivity 
29.4, high productivity 23.8, and very high produc- 
tivity 20.4. 


It is common prac tice in Arkansas for the assessor 
to copy the previous year’s assessments year after 
year with no attempt being made to really evaluate 
the property. In order to study the responsiveness 
of Arkansas assessments to changes in actual values, 
trends in the assessed valuation of 746 rural properties 
in 19 counties were traced from 1914 to 1935. Fora 
representative sample of farms and land types, prop- 
erties from all parts of each county were chosen. 

Although the period of 1914 to 1935 was one of 
drastic changes in the prices of Arkansas farm real 
estate, the 746 properties surveyed changed in 
assessed valuation only 2,535 times of a possible 8,206, 
or 30.9 per cent. During the period of 1920 to 1931, 
when the farm real estate value index number for 
Arkansas fell from 222 to 118, the 746 properties 
changed in assessed valuation only 957 times of a pos- 
sible 4,476, or 21.4 per cent. 


Forty-five of the 746 properties were assessed at 
exactly the same amount throughout the 20-year 
period from 1914 to 1935. Twenty-eight of the 45 
properties were traced back through the years previ- 
ous to 1914 in order to ascertain how long these 
properties actually did go unchanged. Seven changed 
during the period of 1910 to 1914, 10 from 1900 to 
1909, and nine from 1890 to 1899. Because the assess- 
ments were not traced beyond 1890, the last changes 
in two of the 28 properties remained unknown. In 
many instances, assessed valuations were set when 
the properties were homesteaded and no change had 
since been made. 

Two different tests were made for inequalities be- 
tween counties and in each instance the discrepancies 
were considerable. In one case the average assess- 
ment ratios were 29.5, 27.3, and 15.2, respectively, in 
the three counties, and in the other instance the 
average ratios were 17.6, 16.6, and 14.4, respectively. 

Of the 6,642 vehicles licensed in one Arkansas county 
in 1936, only 2,864, or 43.1 per cent, were assessed. 
The 3,778 not assessed included 2,750 automobiles, 
867 trucks, 115 trailers, 30 convertibles, 15 motor- 
cycles, and one hearse. Eighteen of the automobiles 
not assessed were only 3 to 4 months old and 344 were 
less than a year old. 


In 1937, the average assessed valuation of horses 
and mules in Arkansas ranged from $13.03 in Boone 
County to $55.37 in Stone County. The average 
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assessed valuation for cattle in the same year ranged 
from $5.01 in Lonoke County to $15.12 in Mississippi 
County. Automobiles also had widely varying aver- 
age assessments, the range being from $49.17 in Con- 
way County to $132.13 in Columbia County. 


Evidence of inequalities in the Arkansas property 
tax assessment system is plentiful. Individual prop- 
erty Owners are assessed at varying percentages of 
true value, certain types of property are favored and 
others discriminated against, and properties in adjoin- 
ing counties are often assessed at different average 
ratios of assessed to true value. 


Under the present assessment system, value stand- 
ards are seldom, if ever, used. Valuations are ac- 
cepted from property owners, with little effort being 
made to prescribe uniform values for different types 
of personal property and without establishing value 
ratings for real estate. A need of very great impor- 
tance in Arkansas as well as in many other southern 
states is to abolish the self-assessment system and 
substitute for it assessments made by persons selected 
for that specific purpose. 


Another need, as a means of bringing about im- 
provement, is a thoroughgoing and carefully drawn 
set of valuation standards for all major types of 
property. Fairly definite standards of quality and 
value for rural real estate can be made according to 
carefully drawn land ratings based on soils, produc- 
tivity, timber, accessibility, character of improve- 
ments, and other value factors. Urban properties can 
be evaluated by using the same basic principles. 
Many articles of personal property easily lend themselves 
to value standardization. These uniform ratings need 
to be applied fairly and equitably throughout the state. 


In Arkansas, as in most southern states, the state 
government still receives a sizable portion of its in- 
come from the property tax. So long as it continues 
to do so, it has a substantial interest in the assess- 
ment procedures and a vested right and inescapable 
duty to work for its improvement. 


HE ESTABLISHMENT of state supervision in Arkan- 
: eH is the first step in the direction of better and 
more uniform assessments. The law provides for a 
Chief of the Tax Division, a Valuation Engineer, a Tax 
Supervisor, a Chief Assistant Supervisor, and six as- 
sistant supervisors. The most important work of the 
first three named officials is the compilation of stan- 
dard and practical valuation schedules that can be 
applied uniformly throughout the state. 


The state is divided into seven districts with 
one supervisor in each. Approximately ten counties 
comprise each supervision district. Plans are being 
laid to hold an annual state-wide assessors’ con- 
ference in Little Rock for the purpose of instructing 
assessors in general phases of assessment work. 
After the state meeting, district conferences will be 
held at the behest of the district supervisors. The 
work is being carried on with the whole-hearted 
cooperation of the state assessors’ association and it 
is hoped that many of the inequalities now existing 
in the assessment system can be corrected. 
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The British Income Tax~— 
Relief for Persons over 65 Years of Age 


By H. ARNOLD STRANGMAN* 


NDER the provisions of the British income 
tax, the earned income allowance is at the rate 
of 20 per cent, the maximum allowance being 
£300 ($1,500), that is 20 per cent of £1,500 ($7,500). 
It is allowed only upon income which is actually 
earned, such as wages, salaries, income from trade or 
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profession, etc. In cases where the total income com- 
prises partly earned and partly unearned items, the 
allowance may be claimed only upon that portion of 
the income which is actually earned. For example: 
A taxpayer has income from salary £500 and dividends 
£400. Although the total income is £900, the earned 
income allowance is limited strictly to 20 per cent of 
the £500 earned income from salary. There is no 
minimum earned income allowance or credit as is 
the case in the United States where, as we know, a 
minimum credit of $300 is allowed regardless of the 
source of the income. 


* Public Accountant, Los Angeles. 


Age Allowance 


Where a taxpayer, or his wife living with him, has 
attained the age of 65 at the beginning of the income 
tax year, what is known as the age allowance may 
be claimed. This takes the form of permitting a de- 
duction of 20 per cent of unearned income to be 
claimed where the total income does not exceed £500 
($2,500). The following example shows the working 
of the age allowance: 


Example: A single person over 65 years of age has income from dividends 
in amount £400 ($2,000). 
Computation of tax with benefit of age allowance: 








RE ery hea tne pag eae £400 
Allowances: 
Personal exemption .............+. £100 
Age allowance—20 per cent of £400 80 180 
Taxable income ...... £220 
£135 at 1/8d. in the pound (reduced rate)........... £11- 5-0 
85 at 5/6d. in the pound (standard rate).......... 23- 7-6 
£220 DO RONEN Boise ese eS dessa £34-12-6 ($173) 
Tax computed without benefit of age allowance: 
ONIOEOP PONBUNONDEED oo. cs eee 6 sine one wees £400 
Allowances: 
Pe oe 100 
Be £300 
£135 at 1/8d. in the pound (reduced rate)........... £11- 5-0 
165 at 5/6d. in the pound (standard rate).......... 45- 7-6 





£300 ee RS debs ockwdecunn £56-12-6 ($283) 





The saving in this case due to the age allowance conces- 
sion amounts to £22 ($110). 


Marginal Relief 


In cases where the total income exceeds £500 
($2,500), what is known as marginal relief may be 
claimed, whereby the tax is computed on the £500 
($2,500) maximum, and one-half of the amount by 
which the total income exceeds £500 ($2,500) is added 
thereto. The following example illustrates the oper- 
ation of marginal relief: 


Example: A married taxpayer over 65 years of age has income from divi- 
dends in amount £600 ($3,000). 
Computation of tax with benefit of age allowance and marginal relief: 
RR aaa ier rn only arr ah Maximum £500 
Allowances: 
Personal GxeimMpuon. ....... «. «0.6.0. £180 
Age allowance—20 per cent of £500. 100 280 


Taxable income ...... £220 


£135 at 1/8d. in the pound (reduced rate)........... £11- 5-0 
85 at 5/6d. in the pound (standard rate).......... 23- 7-6 


£220 ee IE AN 8 i A aio tartavs aden scene aietbha cons 


Add—one-half the excess of total income 
Pe oo eee 





£34-12-6 
50- 0-0 


TAG? oN seca bas fale sees .. £84-12-6 ($423) 


Computation of tax without benefit of age allowance: 





ek |, haar aera ae ee £600 
Allowances: 
POTOGGRL GROMIMIOR  ..0.6.55.060 cecies cee ne gewe 180 
Pp er ee £420 
£135 at 1/8d. in the pound (reduced rate) .......... £11- 5-0 
285 at 5/6d. in the pound (standard rate).......... 78- 7-6 





£420 EE ss fasetins go en ra ees £89-12-6 ($448) 
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The saving in this case amounts to £5 ($25) where 
the tax is computed with benefit of the age allowance 
and marginal relief. 


Effective Limit of Age Allowance Benefit 


It will readily be understood that there is a limit 
to the amount of income upon which it is of benefit 
to claim the age allowance. That income is about 
£623 ($3,115) as shown in the following example: 


Example: Taxpayer is a single man with unearned income of £623. 
Computation of tax with benefit of age allowance and marginal relief: 


Income Maximum £500 
Allowances : 

Personal exemption £100 

Age allowance—20 per cent of £500 100 200 

Taxable income £300 

£135 at 1/8d. in the pound (reduced rate) £11- 5-0 

165 at 5/6d. in the pound (standard rate) 45- 7-6 
£300 a er ee £56-12-6 
Add—one-half of the excess of total income 

£623 over £500, or £123 61-10-0 


Tax payable £118- 2-6 ($590) 


Computation of tax without benefit of age allowance: 





Income (unearned) £623 

Allowances: : 
Personal exemption 100 
Taxable income £523 


£135 at 1/8d. in the pound (reduced rate) 


£ 11- 5-0 
388 at 5/6d. in the pound (standard rate) 


106-14-0 


£523 £117-19-0 ($590) 


Tax payable 


Wife over 65 Must Be Living with Husband 


If the taxpayer is a married man under 65 years of 
age, but his wife was 65 or over at the beginning of 
the income tax year, in order to qualify for the age 
allowance, he must offer proof to the revenue authori- 
ties that his wife actually lives with him: it is not 
sufficient only that the wife be wholly maintained by 
him. 

The British age allowance concession has probably 
been instrumental in encouraging quite a large num- 
ber of persons over 65 years of age to retire. Let 
us consider the case of a man who has worked for an 
employer for 40 years and whose salary at the age 
of 65 is £800 ($4,000) per year. He has the oppor- 
tunity, if he so desires, to avail himself of the firm’s 
pension scheme and retire on a pension of £500 
($2,500) per year. Now it is probable that this man 
and his wife have become accustomed to a certain 
style of living which they will certainly wish to con- 
tinue, and they probably have obligations to fulfill 
such as mortgage on their home, etc. In making the 
vital decision whether or not to retire on an income 
£300 ($1,500) per year Jess than his salary, it must 
be admitted that the age allowance concession might 
very easily prove the deciding factor. He must also 
take into consideration the fact that the pension he 
would receive from his employer is subject to income 
tax; however, the age allowance concession which he 
would be entitled to claim would permit him to regard 
his pension, for income tax purposes, as “earned in- 
come.” He would, as a result, be able to save £27-10-0 
($137.50) in the amount of income tax payable, being 
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£100 ($500) age allowance at 5/6d. in the pound—the 
standard rate for the year 1938-39, as follows: 


Tax computed without benefit of age allowance: 


Unearned income from pension £500 
Allowances: 
Personal exemption xis 180 
Taxable income ' £320 
£135 at 1/8d. in the pound (reduced rate) £11- 5-0 


185 at 5/6d. in the pound (standard rate) 


£320 


50-17-6 
£62- 2-6 ($310.50) 








Tax payable . 


Tax computed with benefit of age allowance: 


Unearned income from pension........ £500 
Allowances: 
Personal exemption ...._. ; £180 
Age allowance—20 per cent of £500. 100 280 
Taxable income £220 
£135 at 1/8d. in the pound (reduced rate) £11- 5-0 
85 at 5/6d. in the pound (standard rate) 23- 7-6 


£220 


Tax payable £34-12-6 ($173) 





James W. Martin Returns to Academic Post 


The Kentucky Commissioner of Revenue, James 
W. Martin, has completed his term of service and 
has returned to the University of Kentucky to re- 
sume his work as Director 
of the University Bureau 
of Business Research and 
as Professor of Economics. 
Prior to his appointment 
to the state office in Janu- 
ary, 1936, Dr. Martin had 
served the State University 
in the same capacity. Al- 
though he resumed his 
University of Kentucky 
work on July 1, it has been 
announced that he will 
continue to serve Gover- 
nor A. B. Chandler’s ad- 
ministration in an advisory 
capacity. Originally, the 
State University granted 
Dr. Martin a leave of ab- 
sence for two years only. Subsequently, however, at 
Governor Chandler’s wish, arrangements were effected 
whereby the university professor might remain in the 
official position an additional year and a half. 


In his letter of resignation he wrote in part as 
follows: 


“At the time I accepted a position in the Kentucky tax 
administration you were good enough to define what I be- 
lieve to be the fundamentals of sound policy—without which 
decent practice is impossible. As I recall your discussion 


the essentials can be summarized in a few propositions as 
follows: 


“1. The policy contemplates collection of all the tax any 
taxpayer owes under the law and no more; 

“2. Every taxpayer is entitled to any possible courtesy and 
to have his business handled as expeditiously as the budget- 
ary provisions for the Department will permit; 

“3. Although the Governor will give all possible counsel 

and assistance, he will not under any circumstances under- 
take a personal review of individual decisions by the Depart- 
ment of Revenue; 
_ “4, No employee or prospective employee is sufficiently 
important to the administration to justify having him on the 
payroll when it is apparent he does not or cannot render 
efficient service. 

“Although I have been a close student of the subject for 
nearly twenty vears, I have found nowhere a better statement 


(Continued on page 487.) 
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Lewis Gluick, C. P. A., Shop -Talker 


KF YOU want to learn how bankruptcy proceedings 
are conducted in Germany (at least up to 1935) 
read the case of the Herskovits Brothers (393 

CCH J 7280-A). As this is a memorandum decision 
you will need the full text, CCH Decision No. 10680-A. 

When we were in Albany the end of June we did 
not stay at the hotel which is the subject matter of 
the Howard Hotel case, 39 BTA 1147, (393 CCH 
{ 7326). Not cause and effect—merely a habit of 
staying at another place. 


The National Legionnaire for June ran this on page 2: 


“The Supreme Court of the United States on April 17, 
handed down a ruling of considerable importance to World 
War veterans when it decided that the proceeds from World 
War insurance policies shall be included in gross estates for 
the purpose of computing federal estate tax. Justice Black 
delivered the court’s opinion. The issue was raised on 
appeal of the United States Trust Company of New York, 
executor of the will of George H. Bunker, a deceased World 
War veteran. In this case, a war risk insurance policy in 
the amount of $10,000 was included in Bunker’s gross estate, 
bringing the total to $46,492. Under federal law the amount 
of the estate, above $40,000, is subject to federal estate tax 
and the government levied a tax of $944.31. The estate 
contended that Congress has granted total exemption from 
taxation for proceeds of war risk insurance policies.” (394 
CCH J 9466.) 


From the Oklahoma statute which became effective 
July 29, we gather that too many Oklahoma citizens, 
attracted by the community property laws of Texas, 
had crossed the border to save income taxes. Now 


they may elect to be taxed that way at home in Okla- 
homa (see page 482). 


The Third Circuit upheld the Zimmerman decision 
on May 26 (394 CCH § 9540). We still don’t like it, 
but believe the Supreme Court will sustain, and hope 
It won’t. 


We think the Josey case (CCA-10, June 9, 394 
CCH § 9548) is common sense. We get the taxpayer’s 
Viewpoint, but had he employed competent counsel 
before he cancelled the sublease, he would have known 
about the tax angle and allowed for it. 


According to the James F. Curtis case (393 CCH 
7188) a New York notary’s fees are taxable. Ac- 
cording to the Johnson case, 40 BTA —, No. 5 (393 
CCH § 7335) a Louisiana notary’s fees are not taxable. 
The Public Salary Tax Act of 1939 came between. On 
the other hand, act or no act, Rowland was not a New 
Jersey employee, though supervising architect for the 
Jersey City schools in 1933 and 1934 (40 BTA —, No. 
4, 393 CCH { 7334). Glenn H. Curtiss owed his 
wife (now Mrs. Wheeler) over $900,000 at date of 
death. The commissioner disallowed it as a bad debt ; 
the Board of Tax Appeals (40 BTA —, No. 21) allowed 
it. (393 CCH J 7351.) 

From the New York Sun of June 17, we learn that 
in Willows, California, the new high school athletic 
field is called Taxpayer’s Field. The people of the 
community had $13,000 invested in it and were en- 
titled to some sort of recognition. 


The new District of Columbia Income Tax Law is 
not a model statute. There is a blanket exemption 
of $2,000 regardless of marital status, and Congress- 
men and their staffs (“legislative employees”) are 
totally exempt as to their salaries. If that isn’t class 
legislation of the most selfish kind, what is it? 


If you have any clients interested in the unjust en- 
richment tax, watch for the decision in the Hart Coal 
case, Docket No. 96267. We are advised that this is 
the first case of its kind to appear before the Board 
of Tax Appeals. The case was argued early in June 
—decision may be out before this. 

Marlene Dietrich, on June 14, delayed a liner 40 
minutes, putting up security against an income tax 
claim of over $100,000. 

Zazu Pitts Woodall lost a decision in the Ninth 
Circuit on June 28 (394 CCH f 9590). 

Charles Laughton, famous film star, won his case 
(40 BTA —, No. 23, 393 CCH {§ 7353). Next time 
you have a bad debt case, read the last part of the 
Collier decision, CCA-5, June 12 (394 CCH { 9557). 
It is “commonsensible,” and helpful to the taxpayer. 
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The Knickerbocker News of June 27 said: 


“In any consideration of the federal tax revision bill, just 
adopted, it is well to remember it only aimed to remove the 
‘irritation’ to business, which is a little like treating a con- 
sumptive for sunburn.” 


Sundries 


The July Journal of Accountancy devoted over three 
editorial pages to tax reform, practice before the 
Treasury and the Board of Tax Appeals, etc. There 
is also an article by John Kunkel, C. P. A., on “The 
Valuation of Compensation Stock” which is most im- 
portant taxwise. (391 CCH {953 and 161.34 and 392 
CCH § 767.85.) 






We never knew until we saw /. T. 3292 (393 CCH 
{ 6347) that national bank examiners had a retirement 
fund to which they made no contributions. We don’t 
Itke J. T. 3293 (393 CCH J 6349). It deals with the 
gift of a partnership interest to a wife. The assets 
included installment accounts. The J. T. says there 
was gain. Although the Regulations and other J. T.’s 
are cited, not one case (BTA or Court) is given to 
support this ruling. Or are we wrong again? 


The Rheinstrom Cases 


The Rheinstrom case decided by the Eighth Circuit 
on June 26 (394 CCH {§ 9584) must not be confused 
with the case involving the same taxpayer, noted on 
page 84 of our February issue. In the latter case it 
develops that the plaintiff’s true name is Clifford. It 
involved a gift tax, on appeal from 37 BTA 308 (384 
CCH § 7148). The case involved March 1, 1913 valua- 
tion of certain stock, and the taxpayer lost. In the 
recent case she won, but a long dissenting opinion 
means that appeal to the Supreme Court is almost sure. 


Marital Troubles 


The Leonard and Fuller cases (394 CCH 9588 and 
9589) decided by the Second Circuit on the last day 
of June are quite confusing. It is true that Graves v. 
O’Keefe (NY CT 9 87-735) upset a long line of pre- 
cedents, but the Supreme Court was, nevertheless, 
only changing its own opinions. However, in these 
cases the lower court seems to nullify the Supreme 
Court in the Douglas (36-1 ustc | 9002) and Corey 
(297 U. S. 694) cases. In the older cases it was held 
that income from an alimony trust was taxable to the 
husband who made the trust to satisfy his alimony 
liabilities. In the latest cases, the court finds the 
older decisions were special, and not to be taken gen- 
erally. We wonder if the Supreme Court will acquiesce. 
Meanwhile Nevada and Florida divorces get a boost. 
But the real confusion comes from the Metcalf case 
(393 CCH {§ 7364) where the Board of Tax Appeals 
on the identical day, cited the Leonard case (36 BTA 
563) to support its decision that such income was 
taxable to the grantor. In this connection, see L. R. 
Bloomenthal’s article “Income Tax Aspects of Ali- 
mony Trusts” at page 455 herein. 
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Section 215(a) 


Godfrey Nelson gave a column to this new section 
in the New York Times of July 9. It is a strictly 
factual presentation of the law. It completely ignores 
the implication on the Treasury’s attitude toward a 
similar section of the Chandler Act. Compelling a 
corporation to reduce the basis of its assets to the 
same extent as its savings made by paying indebtedness 
at a discount, gives only temporary tax relief, if any. 
In fact, in later years it may prove enormously ex- 
pensive to the taxpayer. Would any specialist in re- 
organizations, with or without bankruptcy, care to 
write a full length article on the subject for this 
magazine? We go to press on the fifteenth of the 
month. 


Contemplation of Death 


A queer case is that of the Warfield Estate, Mary- 
land Federal District Court. Decedent was sent to a 
mental hospital but never declared insane. So prop- 
erty transferred at the age of 65 was not causa mortis. 

We still urge on Congress the idea of setting an 
age which will be prima facie evidence for contempla- 
tion of death. We don’t begrudge the Coffin heirs 
their victory. We always like to see taxpayers win. 
But the donor was 85 at the date of gift. Southern 
District of Indiana, May 19 (394 CCH { 9582). 

The United Press reported from Washington on 
July 12 that contributions to Birth Control Leagues 
were not deductible as charity. This was the decision 
of the Board of Tax Appeals in the case of M. D. 
Faulkner. (393 CCH J 7379-A.) 

On the same day the Colorado State Treasurer, 
C. M. Armstrong, informed major automobile com- 
panies that under the Supreme Court decision of May 
29, (Bedford v. Gamble-Skogmo, Inc., Colorado CT 
| 7999U) they must pay heavy taxes. The manufac- 
turers “exercised almost complete control over their 
dealers and were therefore subject to the chain store 
tax.” 

Pity the poor North Dakotan! According to his 
Attorney General he can’t recover the tax paid on 
gasoline if it leaks out of his tank. (N. D. CT § 7934.) 


Harvey T. Deinzer has an article in the June Ac- 
counting Review entitled “Are Leasehold Improve- 
ments Taxable Income?” It is only four pages long, 
so you have no excuse for not reading it. 


There’s an ancient adage to this effect: “Happy is 
the nation whose annals are short.” Wyoming must 
be a happy state. The CCH volume covering its taxes 
is the thinnest in the whole CCH series. New York 
takes three thick volumes. 


Contempt of Court? 


The case of Gutzler et al., CCA-9, June 27 (394 CCH 
§ 9591) is one of those cases which disgusts us with 
legal processes. In a four and a half page decision, 
the taxpayer seems to have obtained justice ; but there 
is something radically wrong with either law or lawyers 
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or courts or all of them. The case involves excess 
profits taxes for 1917. And even now, all the tax- 
payer seems to get is the right to continue a suit for 
refund. Whether he ever gets it, is something else. 

The He-tell case, lowa District Court, June 7, (394 
CCH § 9593) is not of vital importance to anyone but 
the taxpayers. What strikes us is the common sense 
of the decision, making anyone wonder why the col- 
lector had to collect the tax. How could anyone but 
a collector find a profit on such a deal? 


Moby Dick Is Dead 


The following is quoted from the New York Times 
of July 2: 

“Legislation became effective Friday midnight providing 
for a heavy duty on whale oil produced on American factory 
ships accompanied by foreign killer and chaser vessels. 
Officials of the Commerce Department conceded that it 
would virtually end American participation in the industry. 
It would deprive the country of an industry that brings in 
high annual revenues. In good seasons the Western Oper- 
ating Company’s income tax would amount to approximately 
$500,000. Under pressure from tallow and fish lobby groups, 
bills were introduced to classify the company’s oil as foreign 
product. These failed of passage, but an amendment was 
added to the Revenue Act of 1938 applying a tax of 3¢ a 
pound on oil taken with the aid of foreign killers.” 

The same paper also had a column and half dis- 
cussion of Under Secretary of the Treasury Hanes’ 
recommendation to reduce surtaxes upon condition 
that the exemption from tax of future issues of se- 
curities be abolished. _ Secretary of the Treasury 
Mellon proposed the same thing years ago, but got 
only a part of the first part. 


We all know that some of the most interesting BTA 
cases never achieve even a memorandum opinion, 
being settled by stipulation. But the Associated Press 
on June 24 caught the settlement of the case of the 
Cyrus McCormick Estate. ‘The executors settled a 
$4,435,000 claim for $2,750,000. We wish we could 
have seen a full reported decision, to find out how the 
agreement was reached. 

Florence Guggenheim figured in two recent cases. 
The first, on June 30, 40 BTA —, No. 35 (393 CCH 
{ 7365) was a reopening of the estate for which she is 
executrix (393 CCH § 7182). In the other she ap- 
peared as an individual, Eastern District of N. Y., 
July 5 (394 CCH § 9605). She lost the first and won 


the second. 


We like the language of the court in reversing the 
Kehoe case. The Third Circuit on June 27 (394 CCH 
9600) said: “When the government is a litigant it 
stands on the same basis as any other litigant. So 
the decree of the Tax Board (364 CCH § 7153) is 
vacated.” However a dissent as long as the decision 
means a certain Supreme Court appeal. 

The Court for the Western District of Oklahoma on 
June 26 seems to have ignored the Peabody Hotel case 
(394 CCH § 9503). It held that the Kingkade Hotel 
Was not subject to the capital stock tax (394 CCH 
" 9601). 


Whether you buy, sell, or expect to inherit life 
insurance, the Bailey case is of vital importance. U. S. 
Court of Claims, May 29, (391 CCH { 039). 
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Error Loses Game 


Oldtimer tells this: “Never cover up a mistake. 
You'll: make them; you'll find them, I hope. When 
you do, correct them; at any cost. Here’s a case in 
point: 

“Five years ago an accountant failed to catch an 
understatement of depreciation. He discovered it 
when he went back for next year’s audit. What to do? 
He found out how the bookkeeper had come to make 
the error; he told the treasurer. He saw that it could 
have had no effect taxwise, since there had been a 
small loss anyhow. Of course failure to take allow- 
able depreciation might ultimately affect taxes; but 
there was no thought of selling the assets. So he let 
the thing slide, rather than put a surplus adjustment 
through and let the whole board of directors know it. 
The amount, $2,500, could have no material effect on 
net worth. 

“But this year my firm, representing a big client, 
which was going to absorb this smaller outfit, went in 
and found the error. Shamefacedly the auditor ad- 
mitted it, and gave the facts as I’ve given them above. 
It seemed reasonable. I was not perturbed, but had 
to report it. It raised hob. Suspicions were aroused. 
Much extra detailed work was demanded. At one 
stage the merger almost fell through. Then when it 
was accomplished, and the S. E. C. report was filed, 
we had to write pages of explanation. 

“Worst of all, the accountant lost face. A minority 
interest in his client pulled out, to start for them- 
selves. They’d expected to continue him as their 
auditor. But they didn’t.” 


Bastille Day 


On the morning of July 14, Columbia University 
held a tax meeting in the School of Business. As 
nearly as your reporter could count 59 men and 2 
women attended. Dr. Joseph J. Klein presided. 
Walter A. Cooper read a paper on the “Economic 
Effects of Taxation.” Then five other C. P. A.’s spoke 
briefly by way of comment. Charles Town’s seemed 
the most interesting to us. High spots were: In- 
comes of over $25,000 constitute only 5% of the total 
taxable income. But what is our real “national in- 
come?” What will happen to Henry Ford’s company 
and its employees when he dies? How much will the 
estate taxes leave? When taxes eat up the entire 
revenue from a piece of realty, how can the realty have 
any value? In recent years no one asks for help in 
finding business investments because no one wants to 
invest. It’s cheaper taxwise, to let idle money stay 
that way. 


Accountants’ Convention 


The American Institute of Accountants will hold its 
Annual Convention in San Francisco, September 17. 
The California Society of C. P. A.’s has issued a 
“Guide,” beautifuly printed. The feature is a full 
color 11” x 15” reproduction of a map 90 years old. 
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LIFE INSURANCE AND THE FED- 
ERAL ESTATE TAX 


Randolph E. Paul, Member of the New York, 
New Jersey and Federal Bars 


52 Harvard Law Review, May, 1939, 
p. 1037-1076 


Despite the fact that the United States 
is the most insured country on the earth, 
the federal estate tax statute has only a 
few words to say about the subject of life 
insurance. Section 302(g) of the Act now 
in force provides, with misleading sim- 
plicity, that: 

The value of the gross estate of the decedent 
shall be determined by including the value at 
the time of his death of all property, real or 
personal, tangible or intangible, wherever sit- 
uated, except real property situated outside the 
United States... 

(g) To the extent of the amount receivable 
by the executor as insurance under policies taken 
out by the decedent upon his own life; and 
to the extent of the excess over $40,000 of the 
amount receivable by all other beneficiaries as 
insurance under policies taken out by the de- 
cedent upon his own life. 










































































































































































The statute has been interpreted in the 
light of supposed constitutional inhibitions, 
and a process of ingenious hindsight artis- 
try has contributed a quota of meanings as 
constitutional concepts have developed over 
a period of twenty years. 


That the basis of attack upon the consti- 
tutionality of the insurance provisions of 
the estate tax is so elusive is surprising. 
Two charges have been made. (1) that the 
Act violates the due process provision of 
the Fifth Amendment; (2) that the Act is 
invalid, if applied in a given manner, be- 
cause it imposes a direct tax without ap- 
portionment. In the cases to date, these 
problems have been reducible to the ques- 
tion whether there is, as a subject of the 
tax, any shifting of economic benefits by 
reason of death. In Lewellyn v. Frick, 268 
U. S. 238, the Court decided in favor of the 
taxpayers on the general principle that “the 
laws are not to be considered as applying 
to cases which arose before their passage.” 

In Chase National Bank v. United States, 
278 U. S. 327, the insured held three polli- 
cies procured in 1922. He died in 1924, 
leaving an estate subject to the estate tax 
imposed by the 1921 Act. In answering the 
question whether the inclusion of the full 
face value of the policies in the estate of 
the decedent was a direct tax on property, 
the Supreme Court held that the transfer 
































































































































































































































resulting from the termination at the de- 
cedent’s death of the power which he had 
reserved, and the consequent shifting of 
the economic benefits of the property, con- 
stituted a legitimate subject of tax. 


Bingham v. United States, 296 U. S. 211, 
held that a reversionary interest in insur- 
ance policies was not enough to bring the 
proceeds within the ambit of taxability. It 
involved the application of the 1918 Act to 
policies procured by the insured long be- 
fore the passage of the Act. In reliance 
upon the Frick case the Supreme Court 
stated that the Act would not be applied to 
these policies procured before 1918. 

The effect of the Bingham case on poli- 
cies issued before the passage of the 1918 
Act is not clear. It has often been placidly 
assumed, without any critical examination 
of the relevant decisions, that policies taken 
out before the effective date of the 1918 
Act are taxable where the insured died 
after that time and where he had reserved 
incidents of ownership. 

Taken literally, the Bingham decision 
made the 1918 Act inapplicabie to policies 
procured and assigned before its passage, 
even where the insured reserved the right 
to revoke the assignment, since that was 
true in one of the “four classes of policies 
which were involved” in the Frick case. 
However, this language might not have 
been entirely determinative of Mr. Justice 
Sutherland’s position, for he had an alter- 
native ground: in his opinion no taxable 
shift of economic benefits had resulted 
from the termination at death of the in- 
sured’s reversionary interest. If grammar 
were a trustworthy guide, an opposite re- 
sult would seem required by subsection 
302(h), which was added to the estate tax 
in 1924 and which sought to give express 
retroactive effect to the preceding subdivi- 
sions of that section, including 302(g). 


T HE language of Section 302(g) is broad 

enough to include the proceeds of policies 
involving no transfer of property in a tes- 
tamentary sense. Any different conclusion 
requires a construction of subsection (g) 
by reference to subsection (a), which im- 
poses a tax on property only “to the extent 
of the interest therein of the decedent at 
the time of his death,” so that if the dece- 
dent has no interest in insurance at the 
time of his death, no part of the proceeds 
thereof shall be taxable as part of his es- 
tate. But it may with equal force be ar- 
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gued that subsection (a) covers insurance 
policies “to the extent of the interest” of 
the insured at the date of death, and that 
subsection (g) must have been intended to 
cover something additional, not merely to 
guard against a technical interpretation of 
other subdivisions which would exclude in- 
surance. It is not lightly to be assumed 
that a Congress cognizant of urgent need 
for revenue would pass by such a rich sub- 
ject of estate taxation. At present, where 
the insured retains no ownership or con- 
trol over the policy during his lifetime 
there is a minimization of tax even as to 
the cash surrender value, to the extent that 
the gift tax rates are lower than the estate 
tax rates. 


1 NDER the limitations which the Supreme 
Court lays down in the very recent case 
of Helvering v. Reynolds Tobacco Co., 59 
Sup. Ct. 423, such an amended regulation 
could seemingly have no retroactive effect. 
Although that decision might be inapplicable 
if the first administrative translation of the 
statutory language was palpably incorrect, 
the reasonableness of the present Regula- 
tions as a matter of construction is evi- 
denced by the innumerable decisions 
upholding and applying them. Considerations 
of fairness would in any event dictate that 
such amended regulations should not at- 
tempt to touch policies already issued. 


It is generally assumed to be a necessary 
implication of the Chase National Bank 
decision that policies which have been tr- 
revocably transferred are constitutionally 
immune. But it will not meet the issue to 
make the conventional argument that where 
no shift of economic benefits from the 
estate has occurred at the time of death, 
the inclusion of proceeds in the gross es- 
tate would be to make the decedent pay an 
estate tax upon what has not been trans- 
ferred. It is established that a tax may 
under some circumstances be validly im- 
posed when nothing passes from an estate 
at the time of death. 

The privilege of giving away property 
may certainly be subjected to an excise 
tax. True, the Supreme Court has said 
that the estate tax is not a gift tax, and the 
gift tax, though enacted in aid of the es 
tate tax, is a separate part of the revenue 
statutes. 

It must be remembered that insurance 
proceeds, in so far as they exceed the cash 
surrender value, are at the death of the 
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insured enjoyable for the first time by the 
beneficiary. The death of the insured cre- 
ates the additional untaxed value and frees 
it to the beneficiary’s use. Such a genuine 
enlargement of the beneficiary’s rights has 
been enough, without any shift of economic 
benefits from the estate, to support the 
taxation of interests held by joint tenants 
and tenants by the entirety, property as 
to which the decedent retained for life the 
possession or enjoyment of the income, if 
transferred after the date of the 1931 Joint 
Resolution amending Section 302(c), and 
property as to which the decedent has re- 
tained nothing more than a veto right to 
prevent a revocation of the trust by the 
beneficiaries alone. One is forced to ad- 
mit that where it is necessary to prevent 
tax avoidance devised by ingenious minds, 
there may be no denial of due process in 
measuring the tax upon the transfer of 
insurance by reference to what passes at 
death. At any rate the question appears 
open and unforeclosed by any previous de- 
cision. The chief barrier to the acceptance 
of these arguments is supposed to be the 
Frick case. 

The 1916 Act required as a condition to 
taxability that property be (1) an interest 
of the decedent at the time of his death, 
(2) which after his death was subject to 
charges against his estate and the expenses 
of administration, and (3) which was sub- 
ject to distribution as part of his estate. 
This condition of the law, coupled with 
doubt as to whether insurance payable to 
specific beneficiaries would be taxable un- 
der a general transfer clause ‘apart from 
an express provision, moved Congress to 
insert a specific insurance clause. 


The courts have reached such baffling 
results in the plenitude of litigation regard- 
ing the mysterious language of Section 
302(¢) that it would be suicidal to depend 
upon the ordinary meaning of the words 
used in the section. 


It is difficult to excuse the twenty-year 
apathy of Congress toward the problem of 
estate tax provisions covering the subject 
of insurance. In other fields of tax law 
Congress has been quick to profit by ex- 
perience and to repair the statute at 
damaged points. Section 302(g) is a con- 
spicuous exception. It is time Congress 
tackled the job of framing a statute that 
says what it means and means what it says. 


LICENSE TAXATION 


Hayes A. Richardson, Assistant Professor of 
Economics, University of Kansas City 


7 University of Kansas City Law Review, 
April, 1939, p. 173-196 


A distinction may be made between gen- 
eral taxes and special or exclusive taxes. 
By general taxes are meant impositions, 
measured by a common attribute such as 
Property or income applicable to everyone, 
subject only to specific exemption. By spe- 
cial or exclusive taxes are meant those re- 
stricted to certain occupations, activities or 
lorms of business enterprise; such as fran- 
chise, license, privilege, occupational or in- 
spection taxes. The general property tax 
applies to merchants and corporations as 
members of a larger group; the trader’s 
license tax and corporation franchise tax 
apply to merchants and corporations as a 
special occupation and form of business 
organization. In so far as merchants and 
Corporations are subject to general taxes 





they are entitled to the protection of the 
equality rule. In other words, there must 
be no discrimination as compared with 
other taxpayers, amenable to the same gen- 
eral laws. The equality rule does not pre- 
clude the imposition of special license 
taxes. Whatever may be the justification 
for the special tax, its payment is a condi- 
tion for the State’s permission or license. 


Licenses are not only issued incidental to 
an administrative function as supervision 
and regulation, but are also used as a form 
of taxation. They may be used either as 
a direct revenue measure or to enforce a 
revenue measure. The State may require 
a license tax from merchants to sell goods 
in order to administer a sales tax, in which 
case the State is really not interested in 
licensing, and the license element is a sub- 
terfuge. As the revenue motive and pur- 
pose becomes more prominent, the regulative 
element declines in importance, and the 
charge becomes a true tax rather than a 
license. 


LTHOUGH fees and taxes admittedly 

shade into one another, the chief dif- 
ference between license fees and taxes, ob- 
tained from these definitions is that a fee is 
used to pay the cost of a special service and is 
earmarked for a definite purpose, while a 
tax is used for a common purpose and is 
placed in the general fund. 


Privilege taxes are also used to denomi- 
nate the charges covered in this study. 
Although the charge is based on a privi- 
lege, yet many of the privileges give no 
special advantage; indeed, all taxes might 
be considered to be imposed in return for 
a privilege. 

Violence is not done to common usage 
when special corporation taxes are included 
in license taxes; statutes, legal authorities 
and economists have so considered them. 
They are definitely license taxes in the 
sense that corporations exist only on the exer- 
cise of the State’s permission. Regardless 
of their varied uses and forms license taxes 
do have common characteristics, and it is 
the purpose of this study to find why and 
how they became a part of the tax struc- 
ture of states. 


The purpose of taxation often extends 
beyond the production of revenue toward 
another end. This is particularly true of 
the license taxes that are levied under the 
police power, where revenue is only inci- 
dental to regulation; the major objective 
of the charge is regulation or even extinc- 
tion in the public interest. The revenue 
requirement may be only one of the condi- 
tions prerequisite to a license that may in- 
clude complementary requirements.  Li- 
cense taxes may be classified in two major 
divisions: (1) those assigned to the gen- 
eral fund and not levied to pay a special 
cost incurred by the State; and (2) those 
levied to pay the total or partial cost of 
services or facilities rendered by the State 
to particular groups or individuals in the 
public interest. The primary purpose of 
the first group is revenue, although the 
charge may both act in a regulatory capac- 
ity and defray the cost of regulation. The 
primary purpose of the second group is 
regulation, although a net revenue over 
the cost of regulation may be obtained. 


The tax laws of a state, unless forbidden 
by expressed or implied constitutional pro- 
visions, are enacted under two sovereign 
governmental powers: the police power 
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and the tax power. The police power may 
be exercised to regulate any trade, calling 
or occupation for the purpose of securing 
the public health and welfare. The funda- 
mental distinction between charges levied 
under these two sovereign state powers is 
that the primary purpose of a charge lev- 
ied under the police power is not to raise 
revenue, but regulation; if the primary pur- 
pose of the charge is revenue, it is an exer- 
cise of the tax power. 


The payments required under the police 
power, are ordinarily collected in the form 
of a license, and the charge is called a “li- 
cense fee.” But if the license is only an 
administrative device for raising revenue, 
it is a tax, and not the exercise of the po- 
lice power. Principles that effect the amount 
of the charges are derived from both the 
Police and Tax powers. 


Under the Federal Constitution, if a tax 
is neither a property tax nor capitation tax, 
it is an excise tax. This fact is of consid- 
erable importance since excise and prop- 
erty taxes are not subject to the same rules 
of taxation, property ordinarily being gov- 
erned by such constitutional rules as taxa- 
tion by value, uniformity and equality. The 
Fourteenth Amendment and the commerce 
clause in the Constitution of the United 
States, in so far as they relate to taxation, 
make this distinction important. 


Excises include the various taxes denom- 
inated as license taxes, occupational taxes, 
privilege taxes, franchise taxes, and busi- 
ness taxes. Although, “there is no clear 
line of demarcation between so-called li- 
censes, occupation and privilege taxes,” 
and in the case of corporations such taxes 
are often referred to as “franchise taxes,” 
it is important that the legal nature of 
license and franchise taxes be obtained, 
since they are often considered separately. 


RANCHISE taxes are taxes upon a given 

privilege as distinguished from property 
taxes. The privilege given is often defi- 
nitely valuable, such as monopoly rights of 
public service corporations and the right 
to use public property. Although they are 
often considered to apply only to corpora- 
tions, yet they are in a larger sense the 
name given by the state to the privilege or 
license conferred. 


The importance of determining whether 
a tax is a property or license tax is due to 
the fact that property taxes are levied on 
the basis of value, and although property 
may be classified, yet the rates on each 
class of property must be uniform. Li- 
cense taxes may be levied in addition to 
the property taxes, and constitutional pro- 
visions relating to equality and uniformity 
do not apply. The only requirement is 
that occupational license taxes must be 
uniform upon the same class of subjects, 
and to “render a classification illegal the 
business discriminated against must be 
shown to be precisely the same as that in- 
cluded in the class which is shown to be 
favored.” Great latitude is, however, given 
in determining the reasonableness of a 
classification and some subjects may be 
included and others excluded. 


Although the subject of the license or 
privilege tax is the privilege of doing busi- 
ness, the measure of the charge may take 
different forms. A valid measure must bear 
some relationship to the amount of intra- 
state business and the value of the right to 
do business. The measures which may be 
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used are: (1) property owned within the 
taxing state, (2) capital stock proportion- 
ate to the property, and business in the tax- 
ing state, (3) specific taxes, either fixed 
amounts or measured by physical criteria 
if only on local business, (4) net income 
proportionate to property owned or busi- 
ness transacted within the state, (5) a 
gross receipts tax when it is in lieu or in 
commutation of a property tax which the 
State might otherwise legitimately impose. 
“The receipts which may be taxes for this 
purpose are limited to the intrastate re- 
ceipts plus such proportion of the total 
interstate receipts as may be properly at- 
tributed to operations carried on within the 
State.” Otherwise a gross receipts tax 
cannot apply to interstate business. 


ICENSE taxes owe their origin to the ex- 

isting political and economic relationships 
of the king and his subjects as applied to 
the necessity of obtaining additional reve- 
nue. The king’s revenue was at first de- 
rived from manorial receipts and booty of 
war, supplemented by gifts from his fol- 
lowers. As governmental responsibilities 
increased, these revenues were found inade- 
quate, even though voluntary contributions 
had been turned into compulsory service, 
since public opinion did not admit a com- 
pulsory contribution. In his extremity the 
king had to obtain needed revenue by in- 
direct means. There developed an _ in- 
genius relationship between the king and 
his subjects that justified a contribution 
from the citizens as a mutual exchange 
of goods or services; that special services 
were rendered for special costs. Charges 
were made for special rights or privileges, 
or charges were imposed as a payment for 
governmental services. These rights and 
privileges, real and constructive, are the an- 
cestors of license charges. 

Monopoly licenses were commonly granted 
to individuals to engage in specific activi- 
ties. During the reign of Queen Eliza- 
beth the number of monopolies reached 
new heights, although they were not given 
for revenue but as special favors to serv- 
ants of the Crown or “importunate cour- 
tiers,’ whom the condition of the royal 
exchequer did not permit to be remunerated 
otherwise. Monopoly licenses given to in- 
ventors and those who introduced improved 
manufacturing methods from abroad were 
continued, since they acted as an incentive 
to the development of English industry. 

It is clear that license charges were orig- 
inally required as a payment for a definite 
benefit bestowed by the sovereign. The 
idea gradually evolved that taxes should 
be paid because of a social obligation and 
were compulsory contributions; and that 
everyone should pay in accordance with his 
ability. The germs of the benefit theory 
have persisted in the present license charge, 
but the conception of a “special privilege’ 
lies only in the privilege of using public 
facilities or to operate as a public utility. 
If a privilege theory is held for other ac- 
tivities, it is that there are special advan- 
tages obtained by certain individuals or 
groups from our social group or organiza- 
tion which admits special payments to the 
State. 

The history of federal taxation since 1870 
contains relatively few taxes that are analo- 
gous to the license taxes levied by the 
States, yet the federal government has used 
special consumption excises as a source 
of revenue. Although the Federal Govern- 
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ment used license taxes briefly on two pre- 
vious occasions, the present system of 
federal license taxes originated during the 
Civil War. In 1862, a miscellanea of spe- 
cial taxes levied as an emergency measure 
to finance the Civil War; but they were 
generally repealed by 1870. 

As a whole the Federal Government has 
left license taxation to the individual States. 
The corporation income tax of 1909 pro- 
vided a means of taxing business directly 
rather than through the medium of a series 
of license taxes. Yet where it undertakes 
regulatory function as in the case of the 
oleomargarine tax, or where a license is 
used to facilitate the collecting of excise 
taxes, as in the case of fermented and dis- 
tilled liquors, a charge is often made. 

License taxes as a source of revenue 
have been generally identified with the 
South. It is interesting to see why their 
development has been of peculiar impor- 
tance to this one section. 

In the New England colonies land was 
well 
index of taxpaying, so we find a “tax o 
the gross produce of land either actual or 
computed according to the quantity or 
quality of the land,” that finally expanded 
into the general property tax. This tax 
“was supplemented by a tax on town arti- 
sans” and others who subsisted on the 


produce not of their property but of their 


exertions, 

The Southern Colonies, because of the 
dominance of the large land owners, used 
the land tax very little. Even the poll tax, 
after the introduction of slavery, was not 
used because it was practically a tax on 
the property of slave owners. Therefore, 


a system of indirect taxes on exports and 


imports was built up. 
The differences between the tax struc- 


ture of the States in various sections of 


the United States are gradually approach- 
ing similarity. These differences lie mainly 


in the economic interests that have to bear 
the tax burden, and as the various sections 
become more industrialized, dependence is 
Without the his- 
torical precedent of a large number of dif- 
ferently enumerated occupations and rates 
fixed for each, the Northern and Western 
States have applied more comprehensive 
When 
the South has levied general business taxes 
they have ordinarily become additions to 
the tax structure rather than in lieu of the 
Cor- 
poration income special license taxes are 
firmly established as a part of the revenue 
system of a large number of the States. 
including 
Maryland, license taxes have been contin- 
ued even though the corporation income 
tax has been introduced as a method of 


placed on business taxes. 


and equitable general business taxes. 
numerous occupational license taxes. 
Yet 


in the Southern States, 


taxing business. 


ferred upon them. 


use of them than cities elsewhere. 


against the public’s interest. 


distributed and was therefore a fair | 


UBLIC utilities and those making special 
use of the city property or facilities do not 
ordinarily adequately compensate the mu- 
nicipalities for the special benefits con- 
There has been no 
general uniformity in the use of trade, pro- 
fessional and miscellaneous business licenses 
as a source of municipal revenue, although 
Southern cities have generally made greater | 
The | 
present trend seems to require payments 
from those requiring special benefits or 
services, wherever it is practical and not 
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PRIVATE PENSION PLANS AND 
THE REVENUE ACT 


Albert Handy, Member of the New York By 


16 New York University Law Review, 
March, 1939, p. 408-434 


For purposes of the income tax, the 
charges incurred in the maintenance of 
pension plans have, with certain limita. 
tions, been treated as an ordinary and nec. 
essary business expense. As early as 19]9 
the Department of Internal Revenue ruled: 
“Donations by a corporation to a pension 
fund for the benefit of its officers and em- 
ployees, the fund being organized entirely 
separate and distinct from the corporation, 
having its own set of books, making its 
own investments and paying its own ex- 
penses, legal title of which does not remain 
in the corporation, are deemed to be dona- 
tions to a charitable institution conducted 
for the benefit of the corporation’s em- 
ployees or their dependents, representing a 
| benefit flowing directly to the corporation 
as an incident of its business, and are al- 
lowable deductions from gross income in 
determining net income subject to tax.” 
(O. D. 110:2-19-165 C. B. P. 224.) 

Simultaneously, the application of the 
rule was limited by the solicitor of the 
Department to exclude from its benefits 
those corporations which reserve “abso- 
lute discretion as to the selection of the 
employees to be benefited. 

Prior to the Revenue Act of 1935, there 
was no provision in the law allowing a 
corporation to deduct, in the determination 
of its net income, charitable and like con- 
tributions, and no such deduction might be 
taken before the law was amended except 
where a directly traceable benefit enured 
to the corporation in which case it might 
be treated as an ordinary and necessary 
business expense. 





HILE pension payments to an employee 
have always been allowed as a deduction 
from the gross income of the employer in 
the vear in which they were actually paid 
out or made available, and while payments 
into a fund which is administered as a sepa- 
rate entity have also been allowed, it was 
not until the Revenue Act of 1928 that 
Congress expressly recognized the right 
of the employer to take as a deduction 
amounts paid into a pension trust to pro- 
vide reasonable pensions for employees. 
The general purpose of these provisions 
was to incorporate in the statute, with some 
modifications, the substance of departmen- 
tal rulings and Board of Tax Appeals deci- 
sions, to be considered hereafter, in order 
to promote the formation of actuarially 
sound pension trusts by permitting em- 
ployers to deduct contributions at the time 
they are made and to grant the trust ex- 
emption from taxation. No tax then may 
be assessed until such time as distribution 
is made to the beneficiaries thereunder and 





tween the amounts received and those con- 
tributed by them. ° 
Through the whole line of decisions 1” 
volving company pension plans, emphasis 
is laid upon the necessity for the establish- 
ment of a separate entity completely 4: 
| vorced from the employer and over which 
it has no control. It is also noteworthy 
| that no formal declaration of trust is nec- 
|essary, at least this was the rule prior [0 
|the enactment of the statute providing 
i'therefor. The possibility of a reversion 
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of the fund to the employer upon liqui- 
dation was not, at least prior to the amend- 
ment of 1938, sufficient to establish a basis 
for denying a deduction of the amounts 
contributed by it. 

Prior at least to the enactment of the 
statute pertaining to the deduction of pay- 
ments to a pension trust, it appears that 
the creation of a trust was unnecessary if 
the funds were held by some entity other 
than the employer. 

Prior to the statutory enactments as to 
pension trusts, the rule was that a contri- 
bution to any entity, separate and apart 
fom the employer, which might admin- 
ister the pension plan, was sufficient. Now 
the statute expressly provides for the cre- 
ation of a trust and a relevant subject of 
inquiry relates to the validity of such a 
trust. 

The rule in most states, unless varied by 
statutory provision or exception, is that 
there can be no limitation of an estate in 
personal property by which the power of 
disposition is suspended for any other or 
longer period than two lives in being, ex- 
cept that by the operation of two separate 
instruments the suspension may be for a 
greater period. 

Prior to the amendment, in 1926, of sec- 
tion 165, it appears probable that a pension 
trust would have been required to make a 
return and pay a tax. While the section 
referred to grants immunity, the trustee is 
required to report all pension and other 
payments, the regulations providing that 
“Amounts distributed or made available 
under an employees’ trust governed by the 
provision of section 165 to any beneficiary 
in any taxable year in excess of the sum 
of his personal exemption and the amounts 
paid into the fund by him must be reported 
by the trustee.” No fiduciary return is, 
however, required. 


THE Revenue Act provides for exemption 
from taxation. This refers obviously to 
the exemption from income tax. Issues 
as to death taxes must be resolved apart 
from any consideration of this statute. 
Generally, no question as to estate or in- 
heritance taxes arises. Where nothing of 
value survives the pensioner, there is no 
transfer subject to estate tax. Where, 
however, annuity contracts are issued by 
surance companies or pensions are paid 
directly by the trustee, it sometimes hap- 
pens that the interest of the primary bene- 
ltlary is not exhausted on his death and 
that further payments must be made either 
ina lump sum or a continuing annuity to 
the elected or legal representatives of the 
decedent. There appear to be no decisions 
where a pension trust was actually in- 
volved, but there have been cases before 
the courts where a governmental pension 
plan was in effect and others where an 
annuity contract has been issued. The de- 
termination of the latter matter has been 
governed by the nature of the contract. 
The general rule is that an annuity con- 
tract is not the same as an insurance policy. 
A joint survivorship annuity contract is 
one which provides for periodic payments 
uring two lives. Its most common pur- 
bose is to insure continuance of benefit to 
both husband and wife irrespective of 
which survives. Here there is no such in- 
terest surviving the death of the first annui- 
tant as to require the inclusion of the 
Commuted value of the proceeds, payable 
alter his death, among the assets of his 
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estate, and “the rights under the policy... 
were not ‘property held in the names of 
two or more persons’ within the meaning 
of the words as used ... in the tax law, 
which was subject to any transfer or suc- 
cession tax on the death of the first party.” 


LOSSES RESULTING FROM STOCK 
BECOMING WORTHLESS — DE- 
DUCTIBILITY UNDER FEDERAL 

INCOME TAX LAWS 


Joseph B. Lynch, Member of the New York 
Bar 


8 Fordham Law Review, May, 1939, 
p. 199-220 


The Federal Revenue Act provides for 
various deductions from gross income in 
the calculation of the net income subject 
to the income tax. Among these deduc- 
tions are certain losses, among which are 
those resulting from securities becoming 
worthless, and in this connection the term 
“securities” is defined to include “shares 
of stock.” 

The steadily mounting number of peti- 
tions filed with the United States Board of 
Tax Appeals in income tax cases in which 
the issue is the deductibility of losses re- 
sulting from stock becoming worthless, is 
evidence that this is a subject on which tax- 
payers and the Bureau of Internal Revenue 
frequently are unable to see eye to eye. Of 
the total petitions relating to income taxes 
docketed with the Board in 1938, about 
seven per cent raised the question of deduc- 
tibility of worthless stock losses. 

Prior to the enactment of the Revenue 
Act of 1938, there was no specific statutory 
recognition of worthless stock losses, their 
deductibility being based on the general 
provisions of the revenue laws which, in 
the case of an individual, allowed “losses 
sustained during the taxable year... (1) if 
incurred in trade or business; or (2) if in- 
curred in any transaction entered into for 
profit, though not connected with the trade 
or business,” and which, in the case of a 
corporation, allowed “losses sustained dur- 
ing the taxable year...” The current 
Revenue Act, although it leaves unchanged 
these general provisions, does make ex- 
press provision for losses which result 
from securities (defined for this purpose 
as shares of stock and stock rights) which 
“become worthless during the taxable year 
and are capital assets,’ and treats such 
losses as “from the sale or exchange, on 
the last day of such taxable year, of capital 
assets.” 

A taxpayer who claims a deduction for 
worthless stock must establish his right 
thereto to the satisfaction of the Commis- 
sioner, and, if he is unsuccessful and wishes 
to carry his case further, must be prepared 
“to overcome the legal presumption of the 
correctness of the Commissioner’s deter- 
mination.” 


If, in a worthless stock loss case, a tax- 
payer is unable to sustain before the Board 
his burden of proving the Commissioner 
wrong, his situation is almost hopeless. 


Until the Revenue Act of 1938 became 
effective, it was necessary for an individual 
claiming a worthless stock loss to estab- 
lish that the loss arose out of a trade or 
business, or in a transaction entered into 
for profit, since such losses, together with 
losses from fire, other casualty and theft, 
were the only losses for which the Revenue 
Acts made provision. Failure to adduce 
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such proof was fatal. But in a proper case, 
a worthless stock loss is deductible even 
though the stock was worthless when ac- 
quired, and if a stockholder is compelled 
to make contributions to the capital of a 
corporation from which no return can be 
expected, a deductible loss is sustained in 
the year of payment. However, it may be 
doubted whether, under the Revenue Act of 
1938, it is still necessary for an individual 
claiming a worthless stock loss to establish 
that it arose out of a trade or business or 
in a transaction entered into for profit, since 
Section 23(g) of the Act which provides 
for losses resulting from worthless stock 
appears to be wholly independent of Sec- 
tion 23(e), providing generally for losses 
by individuals, 

The requirement with respect to bad 
debts, and, under the Revenue Act of 1938, 
with respect to securities other than stock 
and stock rights, that the deduction be 
taken in the year in which worthlessness is 
“ascertained” and the item “charged off” 
does not apply to worthless stock, and al- 
though the Treasury Regulations once pro- 
vided for worthless stock deductions “in 
the taxable year in which the stock was 
ascertained to be worthless and charged 
off,” this has long since ceased to be the 
rule, and it is well established that the year 
of deductibility, that is, the year in which 
the loss was “sustained,” is the year in 
which the stock actually became worthless. 


S acorollary to the proposition that the 

taxpayer must show that the stock 
claimed to be worthless became so during 
the taxable year, it has been held that 
where the Commissioner found that the 
stock became worthless in another year, 
the taxpayer had the burden of proving 
that the stock did not become worthless 
in such other year. 

When does stock become worthless so 
that a loss therefrom results? Worthless- 
ness connotes not only lack of liquidating 
value, but lack of potential value as well. 
How is the absence of these elements of 
value to be determined? The Treasury 
Regulations for many years have provided 
for the allowance of losses from worthless 
stock in the year in which worthlessness 
occurs “provided a satisfactory showing is 
made of its worthlessness.” 


Since the test of worthlessness is not a 
legal test nor a theoretical test, but a prac- 
tical test, since the taxpayer is freed from 
the obligation of proving no possibility of 
recovery, and since the Treasury Depart- 
ment requires merely a “satisfactory show- 
ing” of worthlessness, it seems all the more 
remarkable that worthless stock losses 
should be the subject of so much and such 
continuous litigation. The answer is to be 
found in the application of the rule which 
requires a showing in the year for which 
the loss is claimed of some fact or circum- 
stance, termed an “identifiable event,’ 
which fixes worthlessness. 


It is self-evident that stock of a solvent 
corporation is not worthless. It does not 
follow, however, that stock of an insolvent 
corporation is worthless. The cases are 
numerous in which insolvency has been 
held insufficient to warrant a finding of 
worthlessness. Thus, in Olds & Whipple v. 
Commissioner, 75 F. (2d) 772, a corporation 
had a deficit at the end of 1925 of over 
$200,000, an operating deficit in 1926 of 
over $150,000 and an operating profit in 
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1927 of about $33,000, and it was held that 


the stock did not become worthless until 
1928. 


In J. Harvey Ladew, 22 B. T. A. 443, the 
corporation’s balance sheet at the begin- 
ning of the year 1923 showed a deficit of 
approximately $157,000. Commencing in 
1923, the operations of the corporation were 
under the supervision of a creditors’ com- 
mittee, and at the end of the year the deficit 
was approximately $300,000. The corpora- 
tion continued in business until 1926. The 
Board held that the stock became worthless 
in the latter year. 



















N H. Liebes & Co., 23 B. T. A. 787, the 

corporation had a surplus at the beginning 
of 1920 of approximately $247,000 and a 
deficit at the end of the year of approxi- 
mately $747,000. Said the Board: 


‘‘However, at the close of the year it was still 
a going concern; it had cash of over $41,000, re- 
ceivables of over $264,000, and a merchandise 
inventory of $454,936 at market. We do not 
believe that on the evidence it can be said that 


the Ganss Fur Company stock was worthless at 
the end of 1920.”’ 

















In this case, the liquidation was completed 
the following year, and the creditors re- 
ceived less than ten per cent. 


The cases consistently recognize that the 
mere fact of a corporation’s being in re- 
ceivership is alone not enough to establish 
the worthlessness of its stock. There are 
other cases in which, among elements in- 
dicating worthlessness, the fact of receiver- 
ship has been included. 


It has been held that a mere showing of 
bankruptcy is alone not an “identifiable 
event” establishing worthlessness of stock, 
although bankruptcy has been considered 
as tending, along with other elements, to 
prove worthlessness. 


The difficulty in determining the “identi- 
fiable event” fixing worthlessness of stock 
is well illustrated in cases of failed banks. 
There are two lines of thought, of which 
In re Hoffman, 16 F. Supp. 391, represents 
one view, and John H. Watson, Jr., 38 B. T. 
A. 1026, the other. In the Hoffman case, 
the fact that a bank was closed and ordered 
liquidated was accepted as proof of the 
worthlessness of the bank’s stoek. Judge 
Kirkpatrick stated: 


“To say that stockholders of a bank which 
has been closed by order of the authorities and 
ordered liquidated do not sustain a loss upon 
their stock until some subsequent date when 
liquidation finally takes place, or until the official 
appraisement of the bank’s assets, seems to me 
to be losing touch with reality.’’ 







































On the other hand, in the Watson case, the 
Board rejected as proof of worthlessness 
in 1933 of the stock of the largest bank in 
Cleveland the fact that in that year it was 
closed, a conservator and liquidator suc- 
cessively appointed, and an interim report 
released by the liquidator indicating that 
the bank was insolvent. The Board held 
that the stock became worthless in 1934 
when the liquidator’s final report was is- 
sued and enforcement of stockholders’ dou- 
ble liability recommended. 

The holders of stock of corporations 
whose properties were lost through judg- 
ments of foreclosure and sale, or other 
judgments, subject to redemption within 
a specified period, have found it difficult to 
fix the identifiable event determining the 
worthlessness of their stock. 
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In deciding the question of worthlessness 
of stock, proper weight must be given to 
the factor of cessation or continuance of 
business. Cessation of business has been 
held determinative of worthlessness in one 
line of cases relating to bank stock; when 
coupled with insolvency, bankruptcy or 
other similar factors, it has also been con- 
sidered as establishing worthlessness of 
stock of certain other types of corporations. 
On the other hand, continuance of business 
has been considered persuasive proof that 
the stock of a corporation had not lost its 
value, even where other factors pointed to 
worthlessness. But cessation of business 
is not conclusive of worthlessness, nor is 
continuance of business conclusive of value. 


The cases involving worthless stock losses 
where the corporation was later reorgan- 
ized hold that where the stockholders of 
the old corporation do not participate on a 
preferred basis, the fact of reorganization 
does not destroy the right to a worthless 
stock loss, and where other evidence indi- 
cates that the stock became worthless in 
the taxable year, and the reorganization did 
not take place until a subsequent year, a 
worthless stock loss is not precluded in the 
taxable year, even though the stockholders 
are given valuable rights in the subsequent 
year, 

Although there are cases in which worth- 
less stock losses have been disallowed by 
reason of the fact that at or after the end 
of the taxable year the stock was dealt in 
on stock exchanges, even at nominal prices, 
the weight of authority is that such sales 
will not preclude a finding of worthlessness. 

Other factors to which more or less 
weight has been given on the issue of 
worthless stock include contemporary state- 
ments with respect to value; dual relation- 
ship of taxpayer to corporation, as creditor 
and stockholder; additional investments by 
the taxpayer; the taxpayer’s refusal to 
make additional investments; the possibility 
of procuring additional financing; the un- 
reliability of book values; evidence cone 
tained in tax returns of the corporation and 
the taxpayer; resignation of important em- 
ployee; and the fact that creditors are 
friendly. 

The test of worthlessness of stock should 
be a practical one, but a wider latitude 
must be allowed taxpayers in the applica- 
tion of the test, if there is to be more 
general agreement on the subject between 
taxpayers and the Bureau. 


LEGALITY OF THE APPORTION- 
MENT FORMULA AS APPLIED IN 
STATE TAXATION OF NET 
INCOME 


Adolph R. Hayes, Member of the Kentucky 
Bar 


4 John Marshall Law Quarterly, March, 
1939, p. 349-359 


In administering state taxes on net in- 
comes the taxing authorities are faced with 
several legal problems, some of which the 
United States Treasury Department does 
not have to meet in administering a similar 
law. This is due to the fact that the state 
government cannot legislate regarding in- 
terstate commerce except on such subjects 
as Congress has not undertaken to regulate, 
and that their taxing power is co-terminus 
with their borders. 
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their importance are: 


1. The power of the State to lay a tax 
on net incomes at all. 


2. Whether a state tax assessed on net 
income derived from transactions in inter. 
state commerce is valid. 


3. The proportion of the total net income 
to be allocated to the taxing State in the 
case of the so called unitary business. 


The phrase “unitary business” means that 
the concern to which it is applied is carry- 
ing on one kind of business, the various 
departments of which, such as the buying, 
manufacturing, and selling, are so closely 
connected with the final result to be ob- 
tained that it would be impossible to con- 
sider them as separate units. 


The first two questions, namely: whether 
a state can lay a tax on net incomes at all 
and, if so, whether they can tax net incomes 
arising out of sales in interstate commerce, 
are briefly discussed from the standpoint 
of giving a background to the discussion 
of the legality of the apportionment formula 
inasmuch as the adoption of a formula is 
necessarily predicated upon the legality of 
the two former propositions. 
7 HE power of the states to tax net in- 

comes is a natural incident of its power to 
levy any kind or type of taxes not prohib- 
ited by its Constitution or by that of the 
United States. The principle has been af- 
firmed many times in the Supreme Court 
of the United States and was stated even 
more extensively by Mr. Justice Brewer in 


Michigan Central R. R. v. Powers, 201 U.S. 
245, the court saying: 


We have had frequent occasion to consider 


questions of State taxation in the light of the 


federal constitution and the scope and limits of 


national interference are well settled, there is 
no general supervision on the part of the nation 
over State taxation, and in respect to the latter, 
the State has, speaking generally, the freedom 
of a sovereign both as to objects and methods, 
that a State may tax callings and occupations, 


as well as persons and property, has long been 
recognized. 


It is likewise axiomatic that the taxing 
power of the state is co-terminus with its 
borders inasmuch as taxation is the means 
by which the state raises the necessary rev- 
enues to cover the cost of services rendered 
and, as it can afford no protection to prop- 
erty beyond its borders, it is obvious that 
its taxing power ends there. 


The question of whether a state could 

lay a tax on net incomes, part of which 
were derived from sales made into inter- 
state commerce, first came before the United 
States Supreme Court in the case of U. S. 
Glue Co. v. Town of Oak Creek, 247 U.S. 
mei. 
With the spread of state taxation of net 
incomes the application of apportionment 
formulas was inevitable, due to the fact 
that many corporations conducted different 
operations in different states. ; 
Probably the first test of the legality o! 
an apportionment formula occurred in the 
case of the Underwood Typewriter Co. ¥. 
Chamberlain, 254 U. S. 113. 

The United States Supreme Court plainly 
indicated in the case of Hans Rees’ Sons, Inc. 
v. North Carolina, 283 U. S. 123, that it 
would not uphold such a law if the states 
apportionment formula resulted in allocat- 
ing a larger portion of income to the state 
than was actually earned therein. 


Some of these in the relative order of 






























39 
der of 
r a tax 


on net 
| inter- 


income 
in the 
aa 

ns that 
carry- 
Various 
uying, 
closely 
be ob- 


‘O con- 


vhether 
5 at all 
icomes 
merce, 
idpoint 
Sussion 
ormula 
nula is 
lity of 


net in- 
wer to 
prohib- 
of the 
een af- 
Court 
d even 
wer in 


1 U.S. 


consider 
| of the 
imits of 
there is 
e nation 
e latter, 
freedom 
nethods, 
pations, 
ng been 


taxing 
vith its 
means 
ry rev- 
ndered 
. prop- 
us that 


- could 
which 
) inter- 


United 


ality of 
in the 


Ca. %. 


plainly 
yns, Inc. 
that it 
state’s 
allocat- 
1e state 


1939 SEPTEMBER 1939" < : 


SUN. MON. TUE. WED THU. FRI. SAT. 
—————————— 


a» «nanan an 1 2 | 
3456789 
10 11 12 13 14 15 16 
17 18 19 20 


2 
24 25 26 27 28 29 30 





ALABAMA 





September 1——. 
Automobile dealers’ reports due. 
September 10 
Alcoholic beverage reports due from distrib- 
utors, wholesalers and retailers. 
Automobile dealers’ reports due. 
September 15—— 
Gasoline tax report due from carriers, trans- 
porters and warehouses, 
Income tax (third installment) due. 
Lubricating oils tax reports due from carriers, 
transporters and warehouses. 
Motor carriers’ tax under 1932 Act due. 
September 20——— 
Automobile dealers’ reports due. 
Coal and iron ore mining tax report and pay- 
ment due. 
Gasoline tax report and payment due. 
Lubricating oils tax report and payment due. 
Sales tax reports and payment due. 
September 30-——— 
Carbonic acid gas reports due. 
Report of indebtedness incurred on recorded 
instruments due. 











































ARIZONA 





September 1 
Express company reports—last day to file. 
Private car company reports—last day to file. 

September—First Monday 
Property tax (semi-annual installment) due. 

September 15—— 

Gasoline tax reports and payment due. 
Gross income reports and payment due. 
Motor carriers’ reports and taxes due. 

September 25—— 

Motor fuel carrier’s report due. 























ARKANSAS 





September 9—— 
Alcoholic beverage consumers’ sales tax re- 
port and payment due. 
September 10—— 
Natural resources severance tax report and 
Payment due. 
September 15—— 
Sales tax reports and payment due. 
September 20—— 
Gasoline tax report and payment due. 















CALIFORNIA 
September 1 
Gasoline tax due. 
September 15——— 
Bank and corporation franchise tax (second in- 
Stallment) due. 
Corporation income tax (second installment) 
ue, 
Gasoline distributor’s report due. 
Use fuel tax and report due. 
September 20—— 
Beer and wine report and tax due. 
Gross receipts tax due from motor carriers. 
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COLORADO 


September 10—— 
Motor carrier’s report and tax due. 
September 15—— 
Coal mine owner’s report due. 
Coal tonnage tax report and tax due. 
Sales tax reports and payment due. 
Service tax reports and payment due. 
Use tax reports and payments due. 
September 25 
Gasoline distributor’s statement due. 





CONNECTICUT 


September 1 
Domestic insurance company premiums tax 
due. 
Gasoline tax due. 
September 15—— 
Gasoline tax report due. 
September 20—— 
Alcoholic beverage tax 
due. 
September 30—— 
Cigarette distributors’ monthly inventory due. 
Corporations organized between July 1 and 
December 30—reports and fees due. 





report and payment 


DELAWARE 

September 1 

Wilmington property taxes delinquent. 
September 15—— 

Alcoholic beverage report due from importers 

and manufacturers. 

Gasoline tax report due from filling stations. 

Income tax (third installment) due. 
September 30—— 

Gasoline tax and report due from distributors. 

Gasoline tax report due from carriers. 





DISTRICT OF COLUMBIA 


September 10—— 
Alcoholic beverage reports due from licensed 
manufacturers, wholesalers and retailers. 
Beer report due from licensed manufacturers 
and wholesalers. 


September 15—— 
Beer tax due. 
September 30—— 
Bank gross earnings tax due. 
Gasoline tax report and payment due. 
Property tax (semi-annual installment)—last 
day to pay. 
Public utility tax (semi-annual installment) 
—last day to pay. 


FLORIDA 


September 10—— 
Alcoholic beverage reports due from manu- 
facturers and distributors 
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September 15—— 
Alcoholic beverage reports due from carriers 
and transporters. 
Chain store gross receipts tax reports and pay- 
ment due. 
Gasoline tax report and payment due. 


GEORGIA 


September 10—— 

Tobacco wholesale dealers’ report due. 
September 15—— 

Income tax (third installment) due. 

Malt beverage tax report and payment due. 
September 20—— 

Gasoline tax report and payment due. 


IDAHO 





September 1 
Franchise license tax and statement due. 
September 10—— 
Beer dealers’ report due. 
September 15—— 
Electric power companies’ report and tax due. 
Gasoline tax report and payment due. 
Income tax (second installment) due. 


ILLINOIS 





September 1 
Real property tax (semi-annual installment) 
due. 
September 10—— 
Mileage tax due from motor carriers. 
September 15—— 
Alcoholic beverage reports—last day to file. 
Public utility tax report and payment due. 
Sales tax report and payment due. 
Warehousemen’s alcoholic beverage reports 
due. 
September 20 
Gasoline tax report and payment due. 
September 30—— 
Gasoline tax report due from transporters. 





INDIANA 


September 15——- 
Bank and trust company intangibles tax due. 
Bank share tax report due. 
Carriers’ gasoline tax report due. 
September 20—— 
Bank and trust company intangibles tax due. 
Bank share tax due. 
Building and loan association’s intangibles 
tax report and payment due. 
September 25—— 
Gasoline tax report and payment due. 
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IOWA 
September 1 
Bank share tax due. 
September 10—— 
Carriers’ gasoline tax report due. 
Class ‘‘A’’ permittees make beer tax report 
and payment. 
Motor carriers’ ton-mile report due. 
September 15 
Motor carriers’ ton-mile tax due. 
September 20 
Gasoline tax report and payment due. 











KANSAS 





September 10 
Malt beverage report and tax due. 
September 15 
Carriers’ gasoline tax report and payment 
due. 
Compensating tax report and payment due. 
Motor carriers’ gross ton-mile report and tax 
due. 
September 20 
Sales tax report and payment due. 
September 25 
Carriers’ quarterly deposits due. 
Gasoline tax report and payment due. 











KENTUCKY 





September 2 
Stored distilled spirits tax due. 
September 10 
Alcoholic beverage blenders’ and rectifiers’ re- 
ports and taxes due. 
Alcoholic beverage reports due. 
Refiners’ and importers’ gasoline tax report 
due. 
September 15—— 
Motor vehicle fuel (other than gasoline) re- 
ports due. 
Passenger carriers’ mileage tax due. 
Public utilities’ gross receipts tax reports and 
payment due. 
September 20 
Oil production tax report and payment due. 
September 30 
Dealers’ and transporters’ gasoline tax report 
and payment due. 















































LOUISIANA 
September 1 
Wholesaler’s tobacco report due. 
September 10 
Importer’s gasoline tax report and payment 
due. 
Importer’s kerosene tax report and payment 
due. 
Importer’s light wines and beer report due. 
Importer’s lubricating oils report due. 
September 15 
Carrier's gasoline tax report due. 
Carrier’s kerosene tax report due. 
Carrier’s light wines and beer report due. 
Carrier’s lubricating oils report due. 
Intoxicating liquor manufacturer’s and deal- 
er’s report due. 
Wholesaler’s tobacco report due. 
September 20 
Dealer’s gasoline tax report and payment due. 














Dealer’s kerosene tax report and payment due. | 
Light wine and beer manufacturer’s and deal- | 


er’s report due. 


Lubricating oils tax due; dealer’s report due. | 
New Orleans city sales tax report and pay- | 


ment due. 
Petroleum solvents report due. 
Sales tax reports and payment due. 





September 1 
Franchise tax due. 
Gasoline tax due. 


| September 10 


September 10 


September 10 


September 30 
Gasoline tax report and payment due. 


September 1 


September 5 





September 15 


September 20 


September 1 


September 15 





September 5 
September 10 


September 15. 
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MAINE 








Manufacturers and wholesalers of malt bev- 
erages report due. 


September 15—— 
Gasoline tax report due. 
Railroad and street railroad tax (installment) 


due. 





MARYLAND 





Admissions tax due. 
Cosmetics tax due. 


September 30—— 


Beer tax report and payment due. 
Gasoline tax report and payment due. 
Property tax due (local state assessment). 


MASSACHUSETTS 





Alcoholic beverage tax report and payment 
due. 





MICHIGAN 





Gas and oil severance tax report and pay- 
ment due. 





Carrier’s gasoline tax report due. 





Sales tax report and payment due. 
Use tax report and payment due. 





Distributors’ gasoline tax report and payment 
due. 






MINNESOTA 





Railroad gross earnings tax (semi-annual in- 
stallment) due. 


September 10—— 


Wholesalers’, brewers’ and manufacturers’ al- 
coholic beverage reports due. 





Income tax (second installment) due. 
Interstate motor carriers’ mileage tax due. 


eptember 25—— 


Gasoline tax payments due. 


MISSISSIPPI 





Factory report due. 





Admissions tax reports and payment due. 





sasoline tax reports and payment due. 

Income tax (third installment) due. | 

Light wines and beer reports due from dis- | 
tributors, retailers and wholesalers. 

Sales tax reports and payment due. 

Tobacco report due from distributors, manu- 
facturers and wholesalers engaged in inter- 
state commerce. 

Use tax reports and payment due. 
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MISSOURI 





September 1 
Property tax on franchises due from bridge 
electric power and light, express, oil 
line, private car, railroad, street car, 
and transmission 





September 5 

Non-intoxicating beer permittee’s report due. 
September 15—— 

Gasoline tax reports due. 

Retail sales tax reports and payment due, 
September 25—— 

Gasoline tax due. 





MONTANA 
September 15—— 
and liquor wholesalers’ 
and payment due. 
Electric company reports and taxes due. 
Gasoline tax reports and payment due. 
September 20—— 
Crude petroleum reports due from 
producers, refiners and transporters. 
September 30 
Express company tax—last day to pay. 





NEBRASKA 





September 1 
Real property tax (second installment) due. 
September 15 
Alcoholic beverage manufacturer and whole- 
sale distributor’s reports due. 
Gasoline tax reports and payment due. 
Imitation butter report and tax due. 











September 15 
Carriers’ gasoline tax report due. 
September 25 
Dealer’s gasoline tax reports and 





Use fuel tax report and tax due. 


NEW HAMPSHIRE 


September 1 
Gasoline tax due. 


September 10—— 

Manufacturers’, wholesalers’ and permittees’ 
alcoholic beverage report due; payment due 
from permittees. 

September 15—— 
Gasoline tax reports due. 





NEW JERSEY 
September 1 
Public utilities using streets—reports and sec- 
ond one-third tax installment due. 
September 10—— ; 
Excise tax report and payment due from In 
terstate busses. 
Gross receipts tax report and payment due 
from busses in municipalities. 
September 15 
Alcoholic beverage reports due. 
| September 30 
Carriers’ gasoline tax report due. 
gasoline tax reports and pay- 











Distributors’ 


NEW MEXICO 
September 1—— 
Express company reports due. 
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September 15—— September 10—— 


September 10—— 
Occupational gross income tax reports and Airport's gross receipts report and tax due. 


Alcoholic beverage report—last day to file. 


























































































































































































































































































































































































































. bridge, payment due. Alcoholic beverage reports and payment due. Barrel tax on beer due. 
_ Pipe f il and gas conservation tax report and pay-| September 15—— Carrier’s gasoline tax report due. 
on jn ment due. Gasoline tax report and payment due. September 20—— 
"> Severance tax and report due. Income tax (second installment) due. Distributor’s gasoline tax report and payment 
September 20—— Motor carrier’s mileage tax due. due. 
Motor carriers’ report and tax due. Sales tax report and payment due. Liquid carbonic acid gas dealers’ reports and 
Ort due, September jee Se tember 20—— taxes due. 
Gasoline tax report and payment due. Pos al aia a 
Use or compensating tax report and payment} piece fuel oil tax report and payment due. TEXAS 
t due, —. Use tax report and payment due. September 15—— , 
Oleomargarine dealer's report and tax due. 
September 20—— 
OREGON Gasoline tax report and payment due. 
September 10—— September 25—— 
ny AY Oil production tax report and payment due. Carbon black production tax reports and pay- 
: ss September 15—— ment due. 
» om hal Property tax (quarterly installment) due. Natural gas production tax reports and pay- 
due, loc h a i September 20-—— ment due. 
ue. Alcoholic beverage tax report and payment pont io Ga te — _nea due. 
due. rizes ta r payment due. 
steals Gasoline tax report and payment due. 
dealers, : UTAH 
. NEW YORK Motor carrier’s report and tax due. Sesiier Bian 
September 1 Carriers’ gasoline tax report due. 
Y. Bank income tax reports and payment due. PENNSYLVANIA Liquor licensee’s report due. 
September 20-—— September 1 September 15—— 
Alcoholic beverage taxes and reports due. Mercantile license tax due. Excise (income) tax (third installment) due. 
Gasoline tax report and payment due from 
September 25 September 10—— distributors and retailers. 
t) due. New tap ota conduit companies’ taxes and Malt beverage reports due. Sales tax return and payment due. 
reports due. Spirituous and vinous liquor reports due. 
d whole- New York City public utility excise tax re- Use tax return and payment due. 
€ t a uneat @ September 15—— 
ae oe Pee one Alcoholic beverage tax report and payment 
ue, Public utility additional tax report and pay- due from manufacturers 
ment due. aia Nl 3 
September 30-——— ee 
Gasoline tax reports and payment due. Gaestine tox reports and payment Gus. 
NORTH CAROLINA. RHODE ISLAND 
September 10—— September 10—— 
Alcoholic beverage tax and railroad report| Alcoholic beverage reports due from manu- 
due. facturers. 
Carriers’ gasoline tax reports due. September 15—— 
Scrap or untied tobacco dealers’ reports due. Gasoline tax reports and payment due. VERMONT 
SS: use tax monthl t d aemenoes 5 
reports an 
fees ane y p SOUTH CAROLINA — beverage tax reports and payment 
Income tax (second installment) due. September 10—— Property tax (quarterly installment) due. 
Sales tax report and payment due. Admissions tax report and payment—last day 
Spirituous liquor tax due. to file. iectrie a and power company reports 
—— ——— Power tax—last day to file return and make a Bons due P al = 
a an gasoline tax reports and pay- payment. Express and telegraph company tax due. 
: September 15—— Personal income tax (third installment) due, 
payment Property tax (installment) due. Railroad property tax due. 
NORTH DAKOTA September 20—— September 30— 
September 15—— Gasoline tax report and payment due. Gasoline tax report and payment due. 
Alcoholic beverage transactions tax report and 
payment due. 
Gasoline tax reports and payment due. VIRGINIA 
Income tax (third installment) due. September 10—— 
Interstate motor carrier's tax due. Bottlers and manufacturers’ beer report due. 
September 20—— 
rmittees’ OHIO Gasoline tax reports and payment due. 
ment due 5 
eptember 1 
Railroad, street, suburban and interurban WASHINGTON 
railroad excise tax returns due. September 10—— 
ae a a Brewers —. manufacturers of malt products 
- ue. —repor ue. 
Class ‘‘A’’ and ‘‘B’’ permittees’ alcoholic bev- 
September 15—— 
ow meas — due. P SOUTH DAKOTA Admissions tax report and payment due. 
and sec- eptember 1 Butter substitutes report and payment due. 
— tax repert end payment Cue. Motor carrier’s tax due. Gasoline tax report and payment due. 
E ; eles aeeciiee tox sense @ September 15—— Gross income tax return and payment due. 
from in- I pe aUnee oe ae Alcoholic beverage sales report due. Public utility gross operating tax report and 
ntercounty corporation tangible personal Gasoline tax report due. payment due 
nent due Property tax due. Sales tax reports and payment d ~ 
T D payment due. Sales tax report and payment due. 
‘Carag, intangible personal property tax) Use tax reports and payment due. Use tax report and payment due. 
September 30-—— September 30—— i 1 September 30-—— 
Carriers gasoline tax report due. Income tax (second installment) due. Storage warehouseman’s report and fees due. 
asoline tax due. 
and pay- TENNESSEE WEST VIRGINIA 








September 10—— 
Alcoholic beverage tax report and payment 
due. 
September 15—— 
Sales tax report and payment due. 
September 30—— 
Gasoline tax report and payment due. 


OKLAHOMA September 


Cottonseed oil mill report due during month. 


September 1 
Building and loan association license tax re- 
port and payment due. 
Cigarette and tobacco monthly license tax re- 
port due. 





September 1 
Oil, gas and mineral gross production reports 
and payments due. 
September 5—— 


Operator's report of mines (other than coal) 
ue, 
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September 10—— 







September 20—— 






September 30—— 






due. 








September 10—— 






September 15—— 
Gasoline tax report and p 








September 20—— 
Motor carrier’s report and 








FEDERAL 


September 15—— 







Form 1120. 







year ended June 30. 
1120H, 1120L. 


Entire income tax or first 










WISCONSIN 


Alcoholic beverage tax reports due. 
Oleomargarine tax report and payment due. 


Gasoline tax reports and payment due. 


rivilege dividend tax return and payment 


WYOMING 


Carrier's gasoline tax report due. 


Sales tax report and payment due. 
Use tax reports and payment due. 


Corporation income tax and excess profits tax 
return due for fiscal year ended June 30. 


Entire income-excess profits tax or first quar- 
terly installment due on returns for fiscal 
Forms 1040, 1041, 1120, 


terly installments due under general exten- 
sion (citizens abroad, etc.) for fiscal year 
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September 15 continued—— 
ntire income tax or first quarterly install- 
ment due on returns of nonresidents for 
fiscal year ended March 31. Forms 1040, 
1120NB. 

Fiduciary income tax return due for fiscal 
year ended June 30. Form 1041. 

Foreign partnership return of income due by 
general extension for fiscal year ended 
March 31. Form 1065. 

Individual income tax return due by general 
extension for fiscal year ended March 31, 
in case of American citizens abroad. Form 
1040. 

Individual income tax return due for fiscal 
year ended June 30. Form 1040. 

Last quarterly income tax payment due on 
returns of nonresidents for fiscal year ended 
June 30, 1938. Forms 1040B, 1040NB, 
1040NB-a, 1120NB. 

Life insurance company income tax return 
due for fiscal year ended June 30. Form 
1120L. 

Monthly information return of stockholders 
and directors of foreign personal holding 
companies due. Form 957. 

Nonresident alien individual income tax re- 
turn due for fiscal year ended March 31. 
Form 1040B. 

Nonresident alien individual income tax re- 
turn due (no U. S. business or office) for 
fiscal year ended March 31. Form 1040NB. 

Nonresident foreign corporation income tax 
return due for fiscal year ended March 31. 
Form 1120NB. 

Partnership return of income due for fiscal 


ayment due. 


tax due, 


and second quar- 


September 15 continued 


September 20—— 


September 30—— 
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Resident foreign corporations and domestic 
corporations with business and books abroad 
or principal income from U. S. possessions 
—returns due for fiscal year ended March 
31 by general extension. Form 1120. 

Second quarterly income-excess profits tax 
payment due for fiscal year ended March 
31. Forms 1040, 1041, 1120, 1120H, 1120L, 

Second quarterly income tax payment due on 
returns of nonresidents for year ended De. 
cember 31, 1938. Forms 1040B, 1120NB. 

Stockbrokers’ monthly return of stamp ac. 
count due for August. Form 838. 

Third quarterly income-excess profits tax 
payment due for year ended December 31, 
1938. Forms 1040, 1041, 1120, 1120H, 1120L, 


Monthly information return of ownership cer- 
tificates and income tax to be paid at source 
on bonds due for August. Form 1012. 


Admissions, dues and safety deposit box rent- 
als tax due for August. Form 729. 


Excise tax on electrical energy, telegraph 
and telephone facilities and transportation 
of oil by pipe line due for August. Form 
727. 


Excise tax on lubricating oils, fancy wooden 
matches, and gasoline due for August. Form 
726. 

Excise taxes on sales due for August. 
728. 

Processing tax on oils due for August. 


Form 


Form 























































































































































































































ended March 31, with interest at 6% from year ended June 30. Form 1065. 932. 
June 15 on first installment. Form 1040 Personal holding company returns due for Sugar (manufactured) tax due for August. 
or 1120. 







Oklahoma’s New Community Property Law 


By an Act approved May 10, 1939, the State of 
Oklahoma enacted an optional community property 
law. The purpose of the Act is to enable spouses in 
Oklahoma to report community income on separate 
returns and in equal proportions for purposes of both 
the Oklahoma and the federal income taxes. Before 
this Act, eight states had community property laws: 
Arizona, California, Idaho, Louisiana, Nevada, New 
Mexico, Texas and Washington. Generally speaking, 
the spouses in each of these states may today divide 
all community income equally in separate returns. 
The simplest example is salary. A husband and wife 
in community property states may each report in 
separate returns one-half of the husband’s salary. 


In the foregoing states the community property 
law is an incident of domicile, and terminates upon 
death or divorce. In Washington, the spouses may 
elect to terminate community property relationship. 

But the Oklahoma Act is unique in that it requires 
an affirmative act of the parties to bring themselves 
under the Act. Those not electing retain the same 
status as before. Accordingly, Oklahoma may be 
regarded both as a community property state and a 
non-community property state. 


A husband and wife wishing to come under the Act 
must execute and file a written instrument in duplicate 
stating their desire to do so. The Act will apply to 
them and their property on the first day of the next 
month subsequent to the filing of their election. All 
property of the spouses owned before the effective 
date of the election remains separate property. Like- 
wise, after-acquired property by gift, devise, and 
descent, and the increase of lands so acquired retain 
their status as separate property. All other property 





fiscal year ended June 30. 


Form 1120H. Form 1 (Sugar). 





acquired after the effective date of the election is to 
be community property with vested rights in an un- 
divided one-half thereof in each spouse. 


The foregoing narrative leads to the inevitable ques- 
tion: If the spouses elect to come under the com- 
munity property provisions, may they divide the 
community income equally in separate returns? 


The Supreme Court has upheld such right in Wash- 
ington,’ Louisiana,’ Texas,* Arizona,* and California.’ 
The Commissioner on the basis of those decisions has 
conceded similar rights of Idaho, New Mexico, and 
Nevada. The Oklahoma law is patterned after that 
of Texas. The feature which differentiates it from the 
laws of other states is that it does not impose property 
rights on all persons alike but permits them to choose 
whether or not they will assume community property 
status. Once they have chosen to assume such status, 
there would seem to be no doubt that the state law 
governs their property rights, and it would seem that 
they should have the right to report their income on a 
community property basis. The difficulty lies in the 
optional feature. The question might be asked whether 
it is the state law that fixes the property rights or 
whether it is the act of the parties that does so. If 
the latter should turn out to be the interpretation of 
the Commissioner, it could be argued that the — 
constituted an assignment of future income only, 
which event no division would be recognized. 


Considering the fact that Oklahoma has a state 
income-tax law, under which the income would be 
(Continued on page 494.) 





1 Poe v. Seaborn, 2 ustc § 611; 282 U. S. 101. 

2? Bender v. Pfaff, 2 ustc § 614; 282 U. S. 127. 

3 Hopkins v. Bacon, 2 ustc { 613; 282 U. S. 122. 
* Goodell v. Koch, 2 ustc § 612; 282 U.S. 118. 

5 U.S. v. Malcolm, 2 ustc 1 650; 282 U. S. 792, 
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PENDING 


ALABAMA | 


The 1939 regular session of the legisla- | 
ture reconvened July 18 after a recess since 


March 14. The following bills have been 
introduced since the reopening of the 
session: 

Introductions 
Chain Stores—H. B. No. 415 amends 


Schedule 155.4 of the General Revenue Act 
embodying the rates of taxes imposed on 
chain stores. , 

Income Taxes.—S. B. No. 200 amends 
Section 345.28 of the General Revenue Act 
relating to deductions allowed to corpora- 
tions under the income tax law. 

H. B. No. 439 amends Sections 345.10 
and 345.18 of the General Revenue Act to 
revise the term “gross income” and pro- 
vided for the computation of taxable in- 
come from estates under the income tax 
law, 

Tobacco Products.—H. B. No. 465 amends 
Section 11 of Schedule 159 of the General 
Revenue Act relating to discounts and bonds 
under the tobacco stamp tax law. 


CALIFORNIA 

The Legislature ad- 
journed on June 20. isdicti 
Among the bills which PP sce omen 
have become law are a 


Alabama (ist Sp 
Arizona 
Arkansas 


the following: 


Approvals 


Gift Tax.—A. B. No. 
2663 enacts the gift tax 
7 Becomes Chapter 

Inheritance Tax.—A. 
B. No. 1397 amends the 
inheritance tax law. Be- 
comes Chapter 694. 


Sales Tax.—S. B. No. 
2811 exempts silver bul- 
lion from the sales tax. 
Becomes Chapter 522. 


Use Fuel Tax.—A. B. 
No. 2593 amends vari- 
OUS sections of the use 
tuel tax law. Becomes 


Chapter 682. 


California 
Colorado 


Connecticut .. 
Delaware 


Florida 
Georgia 
Idaho 

Illinois 
Indiana .. 
Iowa 

Kansas 
Mate ....... 
Maryland ... 
Massachusetts 


Michigan .... 
Minnesota 
Missouri ... 
Montana 
Nebraska .. 


Arkansas (ist Sp.) 


Colorado (ist Sp.).. Apr. 


STATE 


NDER the above heading, report 

is made of the introduction of, and 
action taken on, state tax legislation of 
importance to business interests. The 
section is confined to bills pending in 
state legislatures, and the final report 
covers enactment, when the bill is 
listed under the caption “approvals.” 
This feature is made possible through 
the facilities of the Commerce Clearing 
House Legislative Reporting Depart- 
ment, which furnishes a twenty-four 
hour reporting service on all subjects 
for all states. A copy of the text of 
any bill reported may be obtained for 

a service charge of one dollar. 


ILLINOIS 


The Illinois Legislature adjourned sine 
The following bills have 


die on June 30. 
been approved by the Governor: 


Approvals 
Franchise 


Calendar of 1939 Legislative Sessions 
Date of 
Date of Adjourn- 
Meeting 
Jan. 10 
Mar. 16 
Jan. 9 
Jan. 9 
July 14 
Jan. 
Jan. 


Jurisdiction 
Nevada ......... 
New Hampshire 
New Jersey ... 
New Mexico ... 
NeW TOre ....... 


New York (ist Sp.) 
North Carolina . 
North Dakota ..... 
ee 
Oklahoma 


Oregon ....... 
Pennsylvania . 
Rhode Island . 
Rhode Island (ist Sp.) 
South Carolina ... 
South Dakota 
Tennessee 

Texas 

Utah 

Vermont 
Washington . 
West Virginia . 
Wisconsin : 
Wyoming 

*In recess. 


s.. 


Jan. 
Jan. 
Apr. 
Jan. 
Jan, 
Jan. 
Jan. 


Jan. 
Jan, 
Jan. 
Jan. 
Jan, 


Jan. 
Jan. 
Jan. 
Jan. 
Jan. 


PRPROHYW VUANOFS WH DHD 


wnNthwan 





Tax.—S. B. No. 69 amends 
section 163 of the Business Corporation 


TAX LEGISLATION 


| Act to add thereto a provision relative to 
computing and adjusting past due franchise 
taxes and penalties. 

Gasoline Tax.—S. B. No. 350 amends sec- 
tions 1, 3, 5, 5%, 6, 7, and 16 of the Motor 
Vehicle Fuel Tax Act. Additional defini- 
tions are added; exclusive industrial users 
are permitted to register and receive a cer- 
tificate; the provisions relative to returns 
are revised to include carriers of fuel within 
the State and water transportation compa- 
nies; provisions are added relative to tax 
free sales of motor fuel by a distributor; 
and the provisions relative to revocation of 
licenses are revised. 

Motor Vehicles.—S. B. No. 521 amends 
section 17a of the Motor Vehicle Law (sec- 
tion 19 of Chapter 95%4 of the Code) to 
require every person engaged in the busi- 
ness of transporting motor vehicles to ob- 
tain a license (fee $20 as before) and to 
require the use of “In-Transit” plates (fee 
$3 per set) instead of permits (at $25). 

Property Taxes.—H. B. No. 576 provides 
that in all cases where a board of forest 
preserve commissioners of any forest pre- 

serve district has here- 
tofore, during the fiscal 
years 1936, 1937 and 
1938, or any of said 
years, adopted annual 
appropriation ordi- 
nances for said years, 
and subsequently in each 
of such fiscal years, or 
in any of said years, 
within the time required 
by laws, said board of 
forest preserve district 
commissioners have 
adopted tax levy ordi- 
nances based upon the 
appropriation ordinances 
for said fiscal years, re- 
14 spectively, or for any of 
10 said years, for corporate 
3 . and zoological purposes, 
a and certified copies of 
4 : each such tax levy ordi- 
4 ‘ nances were duly filed 
9 ’ with the county clerk 
11 of the county in which 
11 said districts are locat- 
ed, then such appropria- 
tion ordinances and tax 
levy ordinances, and the 


Date of 
Adjourn- 
ment 


Mar. 


Date of 

Meeting 
Jan. 16 
Jan. 4 
Jan. 10 
Jan. 10 
Jan. 4 
June 23 
Jan. 


4 
3 
2 
3 
9 
3 
3 





































































































































































































































































































taxes assessed, levied or extended thereon, 





























law. 
H. B. No. 1050 amends section 12 of the 
Act of May 29, 1889, to insert a provision 


when extended, will produce not to exceed | duced or approved: 
five million five hundred thousand dollars 
($5,500,000) exclusive of the amount levied 
for the payment of bonded indebtedness 
and interest thereon and exclusive of taxes 
levied for employees’ annuity and benefit 
fund purposes. 


S. B. No. 353 amends section 183% of 


tax to provide $1,150,000 for free text books 
in Chicago, Means Committee. 






In addition to bills previously reported, 
the following bills have been introduced 
or approved: 




























Introductions 
Property Taxes.—S. B. No. 415 exempts | t€™ 368. 


in trust by a trustee domiciled in New]ings. Chapter 356. 


mittee. 


turing corporations. 


ration franchise taxes. Chapter 137. taxes. Chapter 346. 
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Property Taxes.—A. B. No. 106 validates 
are hereby validated, notwithstanding that | tax sale certificates made by successors in 
the said appropriation ordinances have not | office of the collector or other officer mak- 
been published in the manner provided by| ing the sale. Chapter 165. 


MASSACHUSETTS 


that for each of the years 1940, 1941, 1942 In addition to the bills previously re- 
and 1943 such tax shall be at a rate which,| ported the following bills have been intro- 


Introductions 
Property Taxes.—H. B. No. 2447 relates 
to the assessment of taxes by the assessors 
of cities and towns in the current year. To 
Taxation Committee. 
“Aghaes™ Utilities—H. B. No. 2422 relates to the 
the Public School Act of 1909 to levy a] taxation of personal property of certain 


public utility companies. To Ways and 


NEW JERSEY Approvals 
Alcoholic Beverages.—H. B. No. 2325 re- 
lates to the payment of the excise for the 
privilege of importing malt beverages into 
the commonwealth. Chapter 367. 
Bank Taxes.—H. B. No. 17 relates to 
the due date of certain bank taxes. 


from taxation intangible personal property| Business Licenses.—H. B. No. 2431 re- 
owned by non-residents and not used for| lates to the collection of municipal license 
carrying on business in New Jersey; also| fees and charges from persons licensed to 
exempts intangible personal property held| hold or conduct horse or dog racing meet- 


Jersey. To Miscellaneous Business Com- Corporation Excise Taxes.—H. B. No. 
2071 relates to the taxation of corporations 
S. B. No. 416 changes the basis of taxa-| interested in ships and vessels. : 
tion of bank stock. To Taxation Com- H. B. No, 2433 relates to the taxation of 
mittee. incomes of certain business and manufac- 
Chapter 373. 
Approvals Property Taxes.—S. B. No. 561 provides 
: t . |for the quadrennial establishment of the 
Franchise Tax.—A. B. No. 368 revises basis of apportionment of state and county 
the procedure for the collection of corpo- 


Chapter 363. 


H. B. No. 1429 reduces the rate of interest 
Inheritance Taxes.—A. B. No. 257 relates | payable upon sums reimbursed, when local 
to consents to transfer assets. Chapter 122.| taxes paid are later abated. Chapter 366. 
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RHODE ISLAND 


_ The Rhode Island Legislature convened 
in Special Session on July 14. Bills in- 
troduced to date are set forth below: 






























Introductions 


Professional Engineers.—H. B. No. 515 
repeals Chapter 400 of the General Laws. 
relating to the licensing of professional 
engineers. To Judiciary Committee. 


Property Taxes.—H. B. No. 529 proposes 
an amendment to the constitution provid- 
ing for exemptions from taxation. To 
Special Legislation Committee. 





















Motor Vehicle Registration.—H. 8. No. 
532 amends the motor vehicle registration 
law. To Judiciary Committee. 


Tobacco Tax.—H. B. Nos. 511 and 519 
provide for the repeal of the tobacco tax 
law. Chapter 663, L. 1939. To Judiciary 
Committee. 





















WISCONSIN 


Additional bills introduced and approved 
since our last issue are set forth below: 

















Introductions 








Business Licenses.—A. B. No. 901 relates 
to the licensing of insurance agents and 
solicitors. To Insurance and_ Banking 
Committee. 


Cheese Tax Exemptions.—A,. B. No. 908 
relates to the exemption from taxation of 
certain natural uncured cheese while held 
for curing in the place of manufacture. To 
Agriculture Committee. 


Motor Vehicle Registration.—S. PB. No. 
532 relates to the registration fees for trail- 
ers used for transporting farm ditching 
machines. To Highways Committee. 


Oleomargarine Tax.—A. B. No. 923 re- 
peals Section 97.42 of the Statutes, relating 
to the tax on oleomargarine. To Agricul- 
ture Committee. 


Tax on Unmarried Male Persons.—A. B. 
No. 92 imposes a tax on single male per- 
sons between the ages of thirty and fifty 
years. To Judiciary Committee. 

















































Approvals 


Business Licenses.—S. Bb. No. 83 relates 
to watchmakers’ license. Chapter 187. 


Gasoline Tax.—S. B. No. 87 relates to 
exemptions from payment of the motor 
fuel tax by users for industrial purposes. 
Chapter 199. 


Inheritance Tax.—S. B. No. 321 relates 
to deductions of inheritance and estate 
taxes imposed by the government in deter- 
mining the clear market value of property 
subject to the inheritance tax. Chapter 204. 

A. B. No. 493 relates to the exemption 
of insurance from inheritance tax. Chap- 
ter 168. 


Privilege Dividend Tax.—S. B. No. 535 
increases the privilege dividend tax rate 
to 3%. Chapter 198. 


Property Taxes.—A. B. No. 921 amends 
Section 4 of Chapter 426, L. 1933, relating 
to the effective date of the semi-annual tax 
payment law, 
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Exemptions in Personam 
(Continued from page 454.) 


sacrifice, and violates to a still greater degree the 
principle of minimum, or least aggregate, sacrifice. 


Thus far only those writers who have advocated 
the exemption of a subsistence or efficiency minimum 
have been cited. A number of economists have taken 
a contrary position. Pufendorf (1672) believed that 
every man should be called upon to pay a moderate 
tax, such as a poll tax, in the same manner as he 
should be called upon for military service in time of 
need.?® Jevons held that all classes of persons above 
the rank of actual paupers, should contribute to the 
state in proportion to their incomes.*® Herbert 
Spencer said that “everyone who receives the benefits 
which government gives should pay some share of 


the costs of government, and should directly and not 
indirectly pay it.” *? 


OHN strongly opposed the exemption of a subsist- 
C ence minimum. The scientific origin of this exemp- 
tion, he said, is found in the doctrine of a net product, 
which was the basis of Physiocratic theory. The tax- 
paying capacity consisted of the excess product above 
cost of production, and cost of production included 
necessaries for laborers. Jeremy Bentham formulated 
the doctrine in modern terms, said Cohn, taking it 
out of its older setting, and John Stuart Mill carried 
it forward. 


It follows from the profound revolution which has taken 
place in our views of the nature of the state and of the rela- 
tion of national taxation to the economic powers of the indi- 
vidual citizens, that the view prevalent today favors a policy 
precisely the opposite of what was once in favor. This, the 
latest view, condemns the exemption of the existence mini- 
mum at the same time that it rejects as untenable the argu- 
ments for proportional taxation. It advocates progressive 
taxation and holds that to be the only tenable position. 
Plainly ... there is no room for a doctrine that admits the 
state and its demands only as second to the necessaries of 
life. The state, above all things, is part of these necessaries, 
and its demands are therefore part and parcel of the demands 


of subsistence.” 

Pierson has answered ** each point raised by Cohn 
in opposition to the exemption of a subsistence 
minimum. In the first place, this type of exemption 
has nothing to do with Physiocratic doctrine which 
dealt only with the rental value of land. In the sec- 
ond place, while the activities of the state belong 
among things indispensable, so also do such things 
as elementary education and poor relief. Should the 
poor be denied the benefits of poor relief unless they 
help bear the cost? In fact, Cohn’s argument of in- 
dispensability is merely begging the question. Pierson 
says that because the costs of government must be 
met from the aggregate income of the state it does 
not by any means follow that the poor should be 








* Pufendorf, The Law of Nature and Nations (Translated by 
Basil Kennett, London, 1729), Book VIII, chap. v, p. 828. 

“ The Match Tax, a Problem in Finance (1871) quoted by Robt. 
Jones, in The Nature and First Principles of Taxation (P. S. King 
& Son, London, 1914), pp. 126, 275. 

* Spencer, The Principles of Ethics (D. Appleton & Co., N. Y., 
1893), Vol. II, Part IV, chap. xxiv, p. 199. 

“Cohn, The Science of Finance (University of Chicago Press, 
1895), pp. 327-32. 


% Pierson, Principles of Economics (Macmillan, London, 1912), II, 
466-70, 
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forced to pay a part of these costs. They should pay 
only if the state decides that they should pay. 


Armitage-Smith believed that all who have a voice 
in determining legislation should contribute to the 
cost of government. There should be no represen- 
tation without taxation.** Similarly, Wicksteed felt 
that all who have a share in controlling public ex- 
penditure would have something directly to lose by 
its unwise application.*® Marshall thought that it 
might be well for every one to pay taxes, but he sug- 
gested that reasonable returns be made by the state 
in the form of such benefits as would increase physical 
and mental health and vigor.*® 


It would appear that Edgeworth sees merit in 
Marshall’s scheme of requiring each person who is 
granted a voice in government to contribute directly 
to the support of the government, the state to extend 
its functions so that each member of society is assured 
the requisites of physical and mental health and 
vigor.*? 

It is clear, that, following the theory of least aggre- 
gate sacrifice, and considering remote and indirect 
sacrifice as well as that which is immediate and direct, 
tax levies should not encroach upon the lowest in- 
comes unless the state provides services adequate to 
meet the subsistence needs of the individual. Other- 
wise the welfare of the social group and the progress 
in attaining a higher plane of living are endangered. 
With the expansion of social services furnished by 
the state, and with the assumption by industry of 
greater responsibility in the form of unemployment 
and old age insurance and a minimum wage, fewer 
people will be in a position where they can not pay 
taxes without reducing their expenditure for neces- 
saries. These people may be cared for by abatement 
of their taxes, until such time as the state has reached 
the point in its development where every individual 
is assured of the necessaries of life. The universaliz- 
ing of direct taxation, in the manner suggested, 
would make for better citizenship, since each member 
of society would realize that a bad government means 
a direct loss to him. 














































































































































































































































































T IS DIFFICULT to justify any exemption from property 
taxation. As Hadley has pointed out,** the owner of 
property has accumulated wealth out of which a tax 
may be paid, even though such payment may mean 
the loss of a part of the accumulation. This loss may 
be unfortunate, but the taxpayer is not being forced 
to give up a part of his minimum of necessaries. The 
tax on property may take the form of a low filing fee, 
when the valuation falls below a stated amount. In 
the United States, minimum exemption from the prop- 
erty tax is usually expressed in the non-taxation of 
household equipment and personal belongings, with 
a specified limitation in value ranging from $100 to 




























































































% Lectures on British Commerce (1912), quoted by Jones, Robert, 
op. cit., p. 145. See also Armitage-Smith, Principles and Methods 
of Taxation (John Murray, London, 1929), p. 46. 

% Wicksteed, The Common Sense of Political Economy (¢Mac- 
millan, London, 1910), Book III, chap. ii, p. 662. 


% Marshall, Principles of Economics (8th ed.), p. 804; Official 
Papers, pp. 337-38. 


% Edgeworth, Papers Relating to Political Economy (Macmillan, 
London, 1929), II, 120, 154, 158-59. 


% See above. 
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$1000.2° Such exemption is sometimes justified on 
the ground of administrative difficulties or cost of 
collection. It has been pointed out,*° however, that 
assessing personal property—which must be done to 
determine what persons are within the minimum ex- 
emption group, when such exemption is permitted— 
and then striking it from the assessment rolls, in- 
volves considerable waste. The better method would 
be to permit no such exemptions. 









Se a general property tax system, with no tax- 
ation of income, many people escape direct taxation 
if a minimum exemption is permitted. It seems rea- 
sonable to assume that people who pay no direct 
taxes often take little interest in the kind of govern- 
ment they are receiving, at least so far as wasteful 
expenditures are concerned. Every individual who 
pays direct taxes realizes that he has an interest in 
economical and efficient government. 


A further injustice in permitting a minimum ex- 
emption from property taxation is the granting of the 
exemption both to the poor and to the wealthy. It 
would be much more just, if exemptions are to be 
permitted at all, to require each person to list the 
value of his property and the amount of his income, 
and to grant exemptions only to those whose total 
property and income do not exceed a specific amount. 
The exemption should be of the vanishing type, de- 
creasing as the total value of the individual’s property 
and income approach the specified amount when the 
exemption disappears. Universality of taxation would 
require a similar listing of property and income by 
the individual, and the payment of a filing fee in all 
cases where the total did not exceed a specified 
amount. An abatement of the filing fee could be 
arranged in cases where it was absolutely necessary, 
such abatement to be a temporary device and to exist 
only until the state had developed to the point where 
it assures each member of society the necessaries 
for efficiency.*? 


The determination of what shall be included in the 
category of “necessaries for efficiency” is not so diffi- 
cult as it appears to be at first thought. Bentham 
would include articles of nourishment, clothing and 
lodging, and also articles of “occasional use” such as 
medicine. Hobson would include material means 
of motivation.“* Pigou would include many com- 
modities required by convention but not absolutely 
necessary to existence, because of the fact that people 
will have such commodities even though they must 
dispense with more necessary things.“ It may well 
be that the tools of mechanics should be included in 
the “necessaries for efficiency,” since they may be 
essential to the adequate contribution of a workman 
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to society. In the field of social service the problem 
of determining a reasonable minimum of goods for 
a family has not been considered insoluble. Budgets 
have been carefully worked out for dependent families 
and for independent families, and they are adjusted 
to individual cases. Miss Nesbit, for example, has 
formulated a “minimum normal standard of living,” 
which “must furnish everything necessary for a man- 
ner of living that will insure a high standard of 
physical, mental and moral health and efficiency o/ 
adults, the full physical and mental growth and de- 
velopment of children, and provision for their moral 
welfare.” *° The details of requisite housing, food, 
clothing, fuel, carfare, household supplies and inci- 
dentals, care of health, education, recreation, and in- 
surance, are given. The monthly cost of supporting 
a dependent family, consisting of mother and three 
children (ages two, five and seven years) in Chicago 
was computed as $77.65, besides the rent that was 
being paid.*® These costs are revised with changing 
price levels and with the changing social and eco- 
nomic conditions. It is desirable that the state extend 
its functions to the point where each individual who 
has property or an income is able to pay a direct tax 
without encroaching upon these minimum necessaries.*’ 


~ ADDITION to the exemption of necessaries, there 
are a few other types of exemption that are personal 
in nature. The property of Indians is an example. 
In some cases the exemption of this property has been 
guaranteed in treaties. Since the Indians are wards 
of the federal government, their property is not tax- 
able by the states. It is felt that Indians must be 
gradually trained in the art of living as the white 
man lives, and that they are not yet competent to 
assume all of the duties of citizenship. Tax favors 
are an aid to them during the period of special 
guardianship. The exemption problem is not a seri- 
ous one, however. As the younger generations of 
Indians become fitted to care for themselves, and are 
made citizens, land patents are granted to them and 
taxes are levied as on any other property. Thus the 
problem is gradually being solved. 


In a number of states a specified amount of the 
property of war veterans is exempted from taxation. 
It is not easy to find a valid justification for this type 
of exemption. If it be felt that the war veterans have 
not been adequately remunerated, and a state desires 
to further compensate its own veterans,*® the com- 
pensation should be given directly. Then the public 
can see how much is being given, and the amount 
may be fixed on some basis other than the value of 
property held. Many ex-service men own no prop- 
erty. If these men are to receive compensation equal 
to that given to veterans owning property, it would 








% Such exemption provisions are found in Ala., Calif., Colo., Conn., 
Idaho, Iowa, Kans., Ky., La., Maine, Md., Mass., Mich., Minn., 
Miss., Nebr., N. J., N. Mex., N. C., N. Y., Ohio, Okla., R. I., 
S. C., S. Dak., Tenn., Tex., Vt., Wash., Wis., and Wyo. 

“Twelfth Report, Wis. Tax Com. to the Gov. and Legislature 
(Madison, 1924), pp. 66ff. 

“See Leland, An Equitable Tax Program, paper submitted to 
the National Assn. of Real Estate Boards, Chicago, 1931. 

“ Bentham, Manual of Political Economy, cited above, chap. ii. 

* Hobson, The Industrial System, cited above, pp. 62-63. 


“ Pigou, A Study in Public Finance, cited above, p. 80. See also 
Ramaiya, op. cit., pp. 120-21. 





4 Nesbit, The Chicago Standard Budget for Dependent Families, 
issued by Chicago Council of Local Agencies, 1920, p. 4. 

“ Ibid., pp. 36-37. 

“ Ramaiya says that any member of society who is not receiv- 
ing income sufficient to cover necessaries of life is receiving no 
benefit from the state. It is the rich members of society who are 
benefited by the state, since the state protects the wealthy and 
enables them to maintain their wealth while permitting the poor 
to exist without even the necessaries to life and good health. It is 
in the interests of the poor to destroy such a state. Op. cit., 
pp. 123-26. 

* Most courts permit such compensation by a state, even though 
the service was rendered directly to the federal government. 
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be much easier to pay a sum directly out of the state 
treasury to all alike. At the present time the exemp- 
tion is usually granted only to veterans whose total 
property does not exceed in value a specified sum— 
usually $5000. It may be argued that such an exemp- 
tion is a desirable social policy in that it encourages 
veterans to own homes. It is not clear, however, why 
home ownership should be stimulated only among 
one class of people.*® 

Connecticut is practically alone among the states 
in recognizing tax exemption as an unsatisfactory 
means of rewarding war veterans. In the 1926 report 
on property exempted from taxation, the tax commis- 
sioner called attention to the bounty—through tax 
exemption—of more than $380,000 bestowed upon 
veterans in 1925,—$17.43 per veteran. 

It is greatly doubted if exemption from taxation is the 
proper means of expressing the appreciation of the state 
towards her able-bodied war veterans. As a class they have 
the ability to support the government equalled by few other 
classes in our body politic. As a token of gratefulness, it is 
far from accomplishing its purpose, as it recognizes only the 
small proportion who own property and are presumably best 
fitted to look out for themselves .... Considerably less than 
one-third of the total are enjoying the statutory provisions 
.... There are better ways of expressing public thankfulness 
towards deserving citizens. Tax exemption is a form of 


bounty which can never be regarded as a dignified way of 
meeting a felt public obligation.” 


T HE PROPERTY belonging to, or used by, organiza- 
tions of war veterans is exempt from taxation in 
most states. This property, usually consisting of a club 
house and the lot upon which it stands, together with 
furniture and other equipment, is used for meetings 
of the societies of veterans, for parties and entertain- 
ments, or is leased for use by groups affiliated with 
the owners or by groups of a public nature such as 
public school societies. The purposes of societies of 
war veterans are chiefly to keep war memories alive, 
teach patriotism, further the interests of the members 
themselves, and in some cases to dispense charity or 
help with some public problem that concerns them. 
To the extent that these societies are conducting pub- 
lic charities they should receive the same treatment 
as that afforded to other charitable groups. Beyond 
this it is difficult to justify tax favors to societies of 
war veterans. Certainly their club rooms should re- 
ceive no favored treatment over those of other lodges. 
The only basis for such favors would be recompense 
for past services, and, as pointed out above, such 
recompense should be paid directly rather than con- 
cealed as an exemption from taxation. 

_In conclusion it may be said that there is little 
if any justification for exemptions in personam. The 
strongest case that can be made is in favor of ex- 
empting a subsistence minimum. Even in that case, 
however, it is preferable to grant no exemption, but 
rather to extend governmental services to the point 
where every member of society can pay at least a 
small direct tax without being deprived of any of the 
necessities for efficiency. Under such a plan, each 
individual would have a direct interest in economical 
and efficient government. The gains of universality 


“It should be pointed out that war veterans who are suffering 
from injury or disease should be cared for by society, in the same 


Manner and to the same extent as any other members of society. 


— 
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would be obtained, and yet no tax would deprive an 
individual of the minimum necessaries. Each person 
should be considered in the light of his total income 
and wealth accumulation. Abatement of taxes should 
be provided in cases where the tax would encroach 
upon the subsistence minimum, such abatement to 
be a temporary device lasting until the state has 
reached the stage where it is no longer necessary. 
This solution of the problem is in harmony with the 
principle that direct subsidies are more satisfactory 
than the indirect subsidy of exemption from taxation. 


James W. Martin Returns to Academic Post 


(Continued from page 470.) 


of wise tax administration policy than you incorporated in 
this unsolicited outline of your views. That you have ad- 
hered to these principles is the main explanation of whatever 
advance has been made under my supervision.” 


Governor Chandler’s letter of acceptance in full 
was as follows: 


“You know with what reluctance I accept your resignation 
as Commissioner of Revenue. 

“My Administration is rapidly drawing to a close. I be- 
lieve that I can say with pardonable pride that we have 
conscientiously served the best interests of Kentucky’s citi- 
zenry. We have called'on you to head perhaps the most 
vital department of the State government. Unless a tax 
program is successful and administered with fidelity, every 
other department of the State government is bound to suffer. 

“You have not only made an outstanding record as a tax 
administrator, but have been of valuable assistance to us in 
many other tasks during the last three and one-half years. 

“Whatever credit may come to this Administration from 
those whose only interest is good government will be due 
in a very considerable measure to your honest and intelli- 
gent handling of the affairs of the Department of Revenue. 

“Public opinion will demand that those who come after 
you maintain the high standard that you have set. 

“You go back to your place at the University with the 
good wishes of every one of us who have known you per- 
sonally and with the gratitude of every Kentuckian.” 


Commenting editorially on the work Dr. Martin 
had done as Commissioner of Revenue, the Louisville 
Courier-Journal used the following language: 


“Dr. James W. Martin resigns as State Commissioner of 
Revenue and returns to the University of Kentucky, having 
served the Chandler Administration faithfully and well. 

“Brought in from the Business Research Division of the 
University as an expert in tax revision, he remained to or- 
ganize the Department of Revenue and proved so valuable 
that his services were retained. Dr. Martin was there to 
collect revenue and it is the popular impression that his dili- 
gence and ability as a collector partially accounted for the 
extraordinary Treasury receipts the first full fiscal year of 
Governor Chandler’s term. 

“Indeed, for a man who submerged his identity in his job 
as far as he could, confined his assertiveness to his responsi- 
bilities and evinced no taste for notoriety, Dr. Martin retires 
one of the best known members of the Administration. He 
took no part in campaigns. He figured politically once when 
he bore down on liquor concerns which had been exporting 
to the bootleg trade and beating the State out of taxes. . . 

“His greatest service may have been the respect he earned 
for a tentative experiment in non-partisan management. He 
contributed a great deal to the enhancement of the Adminis- 
tration’s prestige, none to its disparagement. His record 
stands as an example of the very best brand of politics from 
the party point of view.” 


Compensation to them should be direct, and not hidden in the form 
of tax exemption. 

5% Quadrennial Statement by the Tax Commissioner of Property 
Exempted from Taxation (Hartford, 1926), pp. 8-9. 
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The Kentucky achievements in taxation, particu- 
larly tax administration, have elicited wide comment 
even outside the state. In addition to TAxeEs—The Tax 
Magazine, the following publications have contained 
discussions of the Department’s work under Com- 
missioner Martin: Bulletin of the National Tax Associ- 
ation, National Municipal Review, Tax Administrator's 
News, and Tax Policy. 

The policies effective under Martin’s administra- 
tion, it has been announced, will be continued under 
that of H. Clyde Reeves, the newly appointed Com- 
missioner. Mr, Reeves, a former student under Pro- 
fessor Martin at the University of Kentucky, has 
served as the latter’s executive assistant. He had 
previously held other positions in the public service. 


Some Statistical “Boondoggling” 
(Continued from page 459.) 

example, it was found that the State of Mississippi 
had potential taxing ability at an average of normal 
rates of $38.7 million while its actual tax returns pro- 
duced $49.1 million. In other words, Mississippi was 
taxing itself 126 per cent of average to carry on its 
functions of government. New York, on the other hard, 
on the same basis was taxing itself 98 per cent. The 
variation was from New Hampshire at 155 per cent, to 
Arkansas at 74 per cent, of indicated potential ability. 
Correlation between Tax Effort 
and Cost of Government 

However, it must be recognized that all states are 
not getting the same amount of government for their 
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tax efforts. Therefore a correlation was made be- 
tween tax effort and the cost of government. 

The average per capita expenditure for state and 
local government in the United States exclusive of 
capital outlays was (1932) about $58. The same item 
for government in Mississippi, for example, was about 
$22. Therefore, the average state was buying (as 
measured by dollars) two and a half times as much 
government with normal taxation as was Mississippi. 
In other words, if Mississippi were to buy $58 of gov- 
ernment per capita instead of $22, it would seem to 
require 250 per cent of the average tax effort of all 
the states. By the same process, New York which 
bought nearly $100 of government per capital could 
secure the average amount of government by only 
about one-half of average state effort. 

Then the next step is to view the relative or 
divergent abilities by arranging them in order from 
highest to lowest, by ratios between existing tax 
effort and the effort necessary to secure average gov- 
ernment. The result would indicate, for instance, the 
effort necessary to buy services of government and to 
contribute on a matching basis with any subsidies 
granted by the Federal Government. 


Referring to the states above mentioned, it is not 
a necessary conclusion that Mississippi bought half 
as much government for its effort as did New York. 
On the contrary, it is probable that due to different 
standards of living, Mississippi more nearly ap- 
proached the average kind of government obtained 
in the states by an expenditure of $22 per capital than 
New York with its expenditure of $100 per capita. 
In other words, the same service may cost twice (or 


other multiple) as much in New York as it does in 
Mississippi. 


Furthermore, if the Federal Government, or any 
other agency, is to ask Mississippi to contribute a 
dollar in cash that is not weighted by standards of 
living, it will require five times as much tax effort 
to produce that dollar in Mississippi as it would in 
New York—again ignoring the ability of wealthier 
states to collect levies on income in the higher brackets 
at progressively increasing rates. 


Conclusion 


The loop-holes in this reasoning are recognized and 
it is hoped that the more important of them have been 
pointed out. But if there is ever available in the 
United States more accurate data as to wealth and 
income, and if the existing methods are further re- 
fined, it is possible that our “boondoggling” formula 
presents one approach to determination of the amount 
of matching of federal funds that will be required 
from the several states—one that similarly might be 
applied to the units of government within a state. 

In view of the demands that are being made upon 
Congress for federal grants-in-aid to the states for 
equalizing education, economic security and other 
public services, and by reason of the extreme difficulty 
of distributing its fund equitably while the necessary 
basic data is either non-existent or at least lacking 
in uniformity and comparability, some such method 
as we have described must be devised if great injus- 
tice is not to be done. 
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WASHINGTON 


Extension of Time for Filing 
Capital Stock Tax Returns 


The Treasury Department in a_ recent ruling 
(T. D. 4911) has extended until August 31, 1939, the 
time for filing capital stock tax returns by corpora- 
tions having a principal place of business within con- 
tinental United States. 

For corporations having no principal place of busi- 
ness within continental United States, an extension 
has been granted until September 29, 1939. 

Collectors of Internal Revenue have been authorized 
to accept the returns without assertion of penalties 
for delinquency or of interest if they are filed and the 
tax paid on or before the dates indicated. 

Capital stock tax return Form 707 for the year 
ended June 30, 1939, has been released and may be 
obtained at the various Collectors’ offices. 


Multiple State Death Taxes 
on Transfer of Intangibles 


In Curry et al. v. McCanless,' and Graves et al. v. 
Elliott et al.,? the U. S. Supreme Court appears now 
to have withdrawn the cloak of constitutional protec- 
tion from double taxation which, only a decade ago, 
it had placed around the transfer of intangibles. 

_ For many years the various states were allowed to 
impose death taxes on the transfer of a decedent’s 
intangibles based upon the residence of the owner or 
the situs of the property. Broadly speaking, the only 
relief from duplicate state death taxes was afforded 
by the reciprocal exemption statutes whereby a num- 
ber of the states exempted the intangibles of nonresi- 
dents if the state of residence did likewise. Then the 
Supreme Court in a series of decisions culminating 
in First National Bank of Boston v. Maine,’ established 
the principle that intangibles, like tangible property, 
could be subjected to death taxes in only one state, 

that the constitution protected intangibles from in- 
heritance taxes by more than one state. The First 


(1939), 59 S. Ct. 900. 
- (1939), 59 S. Ct. 913. 
* CI9S2). 264 VU..S. 312. 


National Bank case held that the single death tax on 
the transfer of intangibles was ordinarily due to the 
state of decedent’s residence but expressly reserved 
the question whether intangibles could be used in 
another state so as to remove its taxable situs from 
the domicile of the owner. 

The situs question was finally presented to the 
court in the Curry and Graves cases. In both of these 
cases the decedents had transferred intangibles to 
trustees located in another state and had reserved 
powers over the trusts sufficient to make the transfers 
subject to taxation at their deaths. In each case the 
state of decedent’s residence and the state of situs 
of the property attempted to impose death taxes. In 
the Curry case, the Supreme Court of Tennessee held 
that Tennessee, where decedent was domiciled, and 
not Alabama, where the trust was located, had the 
right to tax the intangibles held in the trust. In the 
Graves case the New York Court of Appeals held that 
decedent’s domicile in New York did not give New 
York the right to tax the transfer because the trust 
involved had a taxable situs in Colorado. 


Thus the Tennessee and New York courts, strug- 
gling with the single death tax theory, had reached 
contrary conclusions as to which state was entitled to 
impose a tax. The Supreme Court of the United 
States, as already noted, solved the problem by deny- 
ing constitutional protection against double taxation 
and by allowing all of the states involved to levy a 
tax. Both cases were decided by a five-to-four divi- 
sion of the court. While all nine members of the 
court agreed that the states wherein the trusts were 
located were entitled to tax the transfers, the majority 
held that this fact did not remove the right of the 
states of domicile to also tax the transfers. 


Now Justice Stone, who had dissented in the First 
National Bank case, writes the majority opinions in 
the Curry and Graves cases. In these new opinions, 
Justice Stone, speaking for the majority of the Court, 
emphasizes that “when the taxpayer extends his ac- 
tivities with respect to his intangibles, so as to avail 
himself of the protection and benefit of the laws of 
another state a single place of taxation no 
longer obtains. It is undeniable that the state 
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The Lincoln Memorial, Washington, D 


of domicile is not deprived, by the taxpayer’s activi- 
ties elsewhere, of its constitutional jurisdiction to tax, 
and consequently that there are many circumstances 
in which more than one state may have jurisdiction 
to Impose a tax and measure it by some or all of the 
taxpayer’s intangibles.” Incidentally, the majority 
opinion was castigated by Chief Justice Hughes, who 
says in his dissenting opinion in the Graves case that 
“the decision in this case pushes the fiction of mobilia 
sequuntur personam |that intangibles are taxable at 
the domicile of owner] to an unwarranted extreme 
and thus unnecessarily produces an unjust result.” 

It should be noted that the Supreme Court’s denial 
of constitutional protection against double death taxes 
on the transfer of intangibles does not automatically 
impose double taxation in all cases where intangibles 
have a taxable situs beyond the state of domicile. 
Unless the existing laws of many states are changed 
there are numerous instances where the power to lev y 
a death tax based upon the situs of intangibles will 
go unexercised. 

Nevada does not impose any death taxes. The New 
York constitution, by an amendment added in 1938, 
forbids the imposition of estate taxes on the transfer 
of intangibles of nonresidents unless they have been 
employ ed in carrying on any business in New York 
by the owner, w hile the New York estate tax law 
does not reach a nonresident’s intangibles. The 
Florida constitution forbids death taxes except to the 
extent that they can be credited against the federal 
estate tax, and the Florida estate tax law does not 
include the intangibles of nonresidents unless the de- 
cedent was a nonresident of the United States. The 
death tax laws of Connecticut, Delaware, Maine, 
Massachusetts, New Jersey, Pennsylvania (except as 
to stock of Pennsylvania corporations and national 
banks located in Pennsylvania), Rhode Island and 
Tennessee do not include the intangibles of non- 
residents. The Arkansas inheritance tax law exempts 
the securities of Arkansas corporations but includes 


other intangibles which have a situs within the state. 
The Colorado and Illinois laws tax the intangibles ot 


nonresidents which have a situs in the state only 
the state of domicile does not tax the same transfer. 
In addition a sizeable proportion of the states have 
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reciprocal exemption laws which 
are designed to eliminate the situs 
tax if the state of domicile likewise 
exempts the intangibles of non- 
residents. 

Although these decisions involve 
specifically the double taxation of 
trusts which have been created in 
a state other than that of domicile, 
the broad language of the Court’s 
decisions necessarily raises a train 
of important questions. Will custo- 
dianships located in states other 
than domicile be likewise subject 
to double taxation? What will be 
the taxable status of securities in 
safe deposit boxes located outside 
of the state of domicile? Will 
stocks of corporations be subject 
to a second tax in the state of incor- 
poration? Will the bonds and cer- 
tificates of indebtedness of states and municipalities 
be taxable at the situs of the debtor? 

It would seem that the equities of state taxation 
have received a tremendous set-back, as a result of 
this reshifting of the Supreme Court’s position. ‘The 
problems of reciprocal exemptions, which have lain 
somewhat dormant for the past decade under the 
single death tax theory, are naturally reopened. Like- 
wise the decisions will have a far-reaching influence 
on the taxation of intangibles generally, for their 
repercussions will likely be felt under all forms of 
state and local taxation—death, gift, 
property. 


Harris & Ewing 


income and 


Code of Federal Regulations 


By a statute * enacted June 19, 1934, the Office of 
Archivist of the United States was created to have 
charge of the National Archives Establishment. By 
the “Federal Register Act”? approved July 26, 1935, 
the Archivist was to cooperate with the Government 
Printing Office in a serial publication designated the 
“Tederal Register,” which was to publish a wide variety 
of public documents. 

By an Act® approved June 19, 1937, the Federal 
Register Act was amended to provide that on July 1, 
1938, each agency of the Government should have pre- 
pared and filed with the administrative Committee 
(the Archivist, an officer of the Department of Justice, 
and the Public Printer) a complete codification of all 
documents which in the opinion of the agency had 
general applicability and legal effect and which had 
been issued or promulgated by such agency and were 
in force and effect and relied upon by the agency as 
authority for, or invoked or used by it in the discharge 
of, any of its functions or activities on June 1, 1938. 
There was also established a Codification Board of 
six members. (The latter will be abolished under the 
President’s latest reorganization plan, all activities 
being transferred to the National Archives.) 


* Public Act No. 432, 73d Congress (H. R. 8910). 
5 Public Act No. 220, 74th Congress (H. R. 6323). 
, 75th Congress (H. R. 5721). 


6 Public Act No. 158 
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Pursuant to the Act of June 19, 1937, supra, each 
agency filed with the Federal Register its existing 
regulations as of June 1, 1938. A Code of Regulations 
has been prepared. The Internal Revenue part of the 
Code—Title 26—is a compilation of revenue regula- 
tions plus such other Bureau and Treasury pronounce- 
ments as “have general applicability and legal effect, 
etc.” Each paragraph of the Code of Regulations is 
numbered in accordance with prescribed rules, and all 
pertinent announcements after March 1, 1939, are to 
bear references to the Code. As to announcements 
issued between June 30, 1938, and March 1, 1939, no 
compliance with the volume of the Code is required 
upon publication but such announcements must sub- 
sequently be codified, and will appear in an annual 
supplement to the basic volumes. The annual supple- 
ment will be a one-volume addition to the original 
Code of 25 or more volumes. 


Under Title 26 of the Code of Regulations which, 
as stated above, covers Internal Revenue matters, ac- 
cording to the present plans, will be Chapters A, B, 
C, ete., subdivided into Subchapters, which will again 
be divided into Parts 1, 2, 3, etc. Subchapter A will 
cover the income tax. The original Code of Regula- 
tions (as of June 1, 1938) contains, under Subchapter 
\, the then current regulations in the order of the 
dates on which they were promulgated. Regulations 
94 (under the 1936 Act), being the third in order of 
promulgation, is Part 3. Regulations 101, the cur- 
rent regulations under the 1938 Act, will be Part 9. 
It follows that in the Code of Regulations, Article 1-1 
of Regulations 101 will be Section 9.1-1 of the Code 
of Regulations. 

From the foregoing, it appears that as a rule every 
T. D., ete., hereafter issued will refer to the Code. 
\n example will be noted in T. D. 4894. That T. D. 
refers to Article 901-5 of Regulations 101 with a cross 
reference to the Code as follows: “(section 9.901-5 
of Title 26, Code of Federal Regulations).” 

It is not known when Title 26 of the Code relating 
to Internal Revenue will be published, but the original 
volume, containing the regulations in effect on June 
1, 1938, is expected to be ready for release before the 
end of 1939. However, it is not 
expected that the Code will replace 
individual regulations such as Regu- 
lations 101, relating to income tax, 
Regulations 80, relating to estate 
tax, ete., Which are published by 
the Internal Revenue Service. It 
appears, rather, that the Code will 
collect or codify in one document 
all regulations in effect at the time 
of issuance of the Code, and will 
be of more use in the Government’s 
administration of the Internal 
Revenue laws for historical pur- 
poses than to taxpayers and tax 
practitioners. 

\s intimated above, when the 
income tax regulations are pro- 
mulgated under the Revenue Act 
of 1939, it is understood that such 
regulations will be designated 
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Regulations 105 for the purposes of a separate print 
for use by taxpayers, and that they will differ in form 
from prior regulations only in that there will be no 
Articles, but rather Sections, such as Section 1-1, 
which in the Code itself will have an added “part” 
designation, such as 15, and so in the Code the cor- 
responding “Article” (as it would be in present and 
past regulations) would be Section 15.1-1. 


Practice before Treasury Department 
—Regulations Amended 


Somewhat startling is the most recent amendment 
of Treasury Department Circular 230. Sec. 3 of that 
Circular relates to qualifications for enrollment to 
practice before the Treasury Department. In the past 
enrollment has been open to attorneys and accountants. 
It was also required that the attorney or accountant 
show that he was authorized to practice his profession 
in the state, territory or District of Columbia where 
he expected to conduct such practice. Accountants 
who were not certified, and those certified through 
waiver, might be enrolled if they passed an examina- 
tion showing that they had the proper educational 
background and technical knowledge. 

Sec. 3 was revised on May 11, 1939. The revision 
is drastic. Under it, none but attorneys at law and 
certified public accountants may be admitted to prac- 
tice, and they must be engaged in the active practice 
of their professions. It is further provided that per- 
sons who are employed by corporations on a full-time 
basis and who do not maintain offices apart from such 
employment with their services available to the gen- 
eral public will not be considered in active practice 
for enrollment purposes. 

The amendment does not affect the status of per- 
sons already enrolled. 


Taxes on Industry 


“American industry last year paid more than twice 
as much in taxes as was paid in dividends to common 
stockholders. The tax amounted to almost two- 
thirds of net earnings before taxes and dividends.” 

Investor America. 





Ewing Gallowa\ 


The Senate Office Building, Washington, D. C. 
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Income lax Immunities 


(Continued from paye 452.) 

and in any case to be of comparatively little im- 
portance to their finances. For even assuming no 
restrictions to lie against them, the states would find 
it difficult to realize revenue gains commensurate with 
those accruing to the Federal Government, even if 
every state should adopt an income tax. They could 
hardly expect to succeed in imposing such a schedule 
of rates as does the Federal Government, nor to equal- 
ize other factors, either as between the Federal 
Government and any one state, or as between Fed- 
eral Government and the whole number of states and 
local governments taken together. 


| goon as federal taxation would actually prove 
to be destructive or impedimental to the states or 
local governments, they would be dependent solely 
on the intervention of the Court under what remains 
of the original doctrine which supported immunity. 
The power of the states to tax federal salaries would 
hardly be effective to enable recoupment in large de- 
gree, or to inflict a retaliatory reciprocal destruction 
upon the Federal Government. It just happens that 
the Federal Government possesses defensive means 
for such a contest which the states can not come by. 
And anyway, what the citizen is concerned with is 
not equality and mutuality of powers in his govern- 
ments to destroy each other. 

The citizen whose devotion to the principles of 
federalism is such that he does not wish the Congress 
to have any power to destroy states and local gov- 
ernments could not be happy if the immunity doc- 
trine should be so far abandoned as to permit the 
Federal Government to lay discriminatory taxes de- 
signed to effect that destruction, against which the 
doctrine still stands as this is written. At the same 
time he may be unwilling that any exemptions what- 
ever should exist, to inure to the advantage of one 
taxpayer more than another, and so to impair the 
ability-to-pay equities among receivers of incomes. 
What a citizen with such views would like is a way 
by which taxes can be imposed upon incomes drawn 
from public treasuries, without danger of thereby 
putting it into the hands of one government by im- 
posing such taxes to destroy or hamper the govern- 
ments from whose treasuries such incomes flow. 

It happens that a somewhat analogous problem 
arose in the Constitutional Convention of 1787, and 
that the members of that Convention found a solution 
for it. Their solution may offer a pattern which can 
be adapted to the need of our times. 

The objective in 1787 was to strike down state 
tariffs. The difficulty arose from the need of leaving 
the states free to impose duties for defraying the costs 
of inspection, grading, and warehousing of commodi- 
ties in commerce. The solution reached was to allow 
state duties for the limited purpose, and to nullify 
their abuse by depriving the states of any interest in 
surplus revenues from such duties. The familiar pro- 
vision reads: 


“No state shall, without the consent of the Congress, lay 
any imposts or duties on imports or exports, except what 
may be absolutely necessary for executing its inspection 
laws: and the net produce of duties and imposts, laid by any 
state on imports or exports, shall be for the use of the 
(Article I, Sec. 10.) 


Treasury of the United States.” 
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The recapture of the produce is the device which 
may be utilized to solve our present perplexities 
with income tax immunities. Let the Federal Gov- 
ernment and the states each impose taxes upon .\’s 


entire income, notwithstanding that some portion of 


it comes from one or another public treasury. The 
equities as between A and B will then be out of dis- 
pute on the score of immunity, for immunity will be 
no more. The scruples which the Supreme Court 
still holds in reserve to be used against the day of 
discriminating or oppressive taxation will not be ap- 
plicable. For next let the federal treasury remit, to 
the treasury of the state or local government which 
paid A his salary or interest, all the income tax col- 
lected from him on account of that salary or interest, 
whether it be subject to a rate of but four percent, 
or to the current maximum of seventy-nine percent. 
[t cannot then be thought that such federal taxation 
will be a means for the destruction of the states and 
their political subdivisions. And let the states like- 
wise remit to the federal treasury whatever income 
taxes they collect upon income drawn from the fed- 
eral treasury. 

This solution could be adopted either by statute 
or by Constitutional amendment, and should be by 
the latter if it is desired not to leave its complete 
mutuality to depend upon the steadfastness of forty- 
nine different legislatures and as many interpreters. 
The latter course would moreover remove its prin- 
ciple from the field of repeal or modification, and so 
would give Constitutional assurance and comfort to 
federalists. It would, if the amendment be well con- 
ceived, dispose finally of the old bugaboo of conflict, 
by obviating the possibility of its recurrence in the 
area left open by the Supreme Court’s decisions so 
far. It would not be hard to justify an amendment 
to settle the doubts and uncertainties which still arise, 
and to establish the rule suggested. Something like 
the following may suffice as a starting point for 
consideration : 


“Salaries, wages, and other compensation for services, and 
interest or other payments made by states or political sub- 
divisions of states, or by the United States, shall be subject 
to be taxed as income by the United States and by the 
states; but the whole produce of such taxation by the United 
States of incomes or parts of incomes derived from the 
treasury of each state, or of each political subdivision of a 
state, shall be for the use of the treasury of the state or 
subdivision respectively, and the whole produce of such taxa- 
tion by any state of incomes or parts of incomes derived 
from the treasury of the United States shall be for the use 
of the treasury of the United States.” 


Bip would leave certain subsidiary matters to be 
settled by statute: the time and form of rendering 
accounts and transmitting payments, for instance. 
More important would be the settling of rules for 
determining what shares should belong to federal and 
what to state and local treasuries. 

For instance, suppose that A has $3,200 of income 
from taxable industrial securities just matched by 
$3,200 of exemptions and credits from the federal tax. 
(It will be unnecessary for the purposes of this illus- 
tration to bring in the state tax and corresponding 
problems.) A has also, let us suppose, $3,200 as sal- 
ary from the city government, which has hitherto 
been immune from federal tax. But on which $3,200 
will he now be taxed? And so, which treasury will 
get the $128 taxes he must now pay to the Collector 
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of Internal Revenue? 








INCOME TAX 


If the case be that of Mr. X, 
who becomes taxable on, let us say, a million dollars 
of hitherto immune income from half a dozen or more 
different cities, and so finds his maximum rate carried 
upward by several steps in the rate schedule, the 
problem becomes accordingly more complex—but not 
insoluble. It would seem elemental that the several 
cities should share pro rata in the total amount to be 
returned, and none at a different rate from the other. 
As between the Federal Government and the state or 
states (and subdivisions) on the other hand, the prob- 
lem is somewhat nicer. The states might perhaps 
be allowed to demur against sharing in or bearing the 
whole cost of exemptions and credits which are 
allowed solely and arbitrarily as a matter of federal 
tax pr icy. They might also object with reason and 
justice if it were proposed to divide Mr. X’s whole 
tax so as to fob them off with the produce of the low- 
est rate blocks only, letting the federal treasury claim 
the whole amount accruing from the highest rates 
under the schedule. They could make a rather thin 
argument that the Federal Government should be 
content with what it would have obtained from Mr. X 
had his income from the cities still been immune and 
not subject to federal tax at all. The conclusion of 
such argument is that the high rate taxes on his in- 
come would thus be returned to the local treasuries 
from which they came. A fairer conclusion would 
seem to be that the total produce of the tax should 
be so apportioned that each participating treasury 
would share pro rata in the produce of each applicable 
rate in the schedule. Even so, results would differ 
according to the manner of handling exemptions and 
credits. But no great or irremediable harm would 
follow the decision of such secondary questions on 
whatever plan. Certainly the answers to such ques- 
tions should not be imbedded in the Constitution.’ 





Income Tax Aspects of Alimony Trusts 


(Continued from page 457.) 


revocation or modification in the event of the bene- 
ficiary’s remarriage. 

While the conclusion reached in the Alsop case com- 
pelled an ex-husband to pay tax on income enjoyed 
by his successor, the decision really is not as far 
reaching as it might seem. An entirely different result 
would have been reached had the evidence demon- 
strated that remarriage actually cancelled the pre- 
existing duty of support. ° 

If the laws of France, for example, were in accord 
with the petitioner’s contentions, they should have 
been cited in argument to the court. In fact, the 
opinion itself points out the technically correct 
method of approach. That is, to petition the court 


IMMUNITIES 
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in which the divorce was secured for a suspension or 
abrogation of the decree insofar as it awarded alimony 
or ratified a settlement in lieu thereof. Asa rule, the 
desired relief will be granted if continuing jurisdiction 
over alimony questions has been reserved in the decree 
or is conferred by state law. 

However, evidence must be produced at a hearing 
which supports the allegation that, due to a change 
in circumstances, the respondent i is no longer entitled to 
support from the petitioner. By forwarding a certi- 
fied copy of this order to the Commissioner, the tax- 
payer will have a definite legal foundation on which 
to base procedure for a final determination of tax 
liability. It should be emphasized that if the trust 
is irrevocable, a divorced wife may continue to receive 
the agreed income even though the settlor has pro- 
cured a complete discharge from obligations imposed 
upon him under the divorce decree. But, she then 
must bear the tax burden in accordance with the gen- 
eral rules relating to the taxation of trust income to 
fiduciaries and beneficiaries. 


Settlor’s Death or Insolvency 


The object of alimony awards and settlements in 
lieu thereof is to provide an income for the support 
of a divorced wife suitable to her social position and 
consistent with her husband’s income. Ordinarily, 
if jurisdiction is retained, alimony will be reduced 
upon positive proof of financial reverses which make 
it impossible to continue payments at the stipulated rate. 


So far, the effect of insolvency or bankruptcy upon 
the tax liability of the settlor of an irrevocable alimony 
trust remains unsettled. If the implications of the 
Alsop case are carried to a logical conclusion, ter- 
mination of the obligation to support for these reasons 
should have the same result as termination due to 
remarriage. In that event, the “continuing obliga- 
tion” stressed in Douglas v. Willcuts and later decisions 
would no longer be present.’? 


This line of reasoning was applied in Thomas v. 
Commissioner ™ which absolved the estate of a deceased 
settlor from liability on the income of an irrevocable 
trust being paid “in lieu of alimony” to his divorced 
wife. Since the duty to support is terminated by 
death of an ex-husband, his estate has no “continuing 
obligation” which is being satisfied by the trust 
income. 


The fact that a release of dower and other rights 
in property was included in a settlement does not im- 
pose any liability upon the settlor’s estate to continue 
payment of tax upon that portion of the trust income 
representing alimony. In one recent case,"* the court 
refused to separate the trust income received by a 
divorcee into support and dower payments. Instead, 





° The text proposed for the amendment would also leave untouched 
certain areas of income taxation where conflicts between state and 
federal taxing powers may arise and where adjustments may be 
needed; as well as all areas of non-income taxation conflict. Thus 
it does not specifically provide any rule as to the taxation of sal- 
aries and interest paid by governmental corporations not engaged 
in governmental activities—unless they be claimed and allowed as 
political subdivisions. It does not venture into the field of taxation 
of federally-owned corporations engaged in banking, commercial, 
or charitable purposes, or the like. And it does not at all touch 
the taxation or exemption of physical properties used either for 








governmental or proprietary purposes, though owned by a govern- 
ment or a governmentally owned authority or corporation, as, e. g., 
government housing projects. If Constitutional ‘provision be needed 
for such fields, yet the problem will be found to differ from that 
dealt with in this article, and should be separately studied and 
treated. 


12 LII Harvard Law Review, p. 806 (March, 1939). 
13 Thomas v. Commr., (1938) 100 F. (2d) 408, 38-2 ustc § 9606. 


144 Commr. v. Hyde (1936) 82 F. (2d) 174, 36-1 ustc J 9156; Thomas 
v. Commr., supra. 
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it adopted a rule far more conducive to convenient 
administration of the revenue laws. During the 
settlor’s lifetime, all income from a trust in lieu of 
alimony is taxable to him. After his death, the full 
amount received or receivable from the trust must be 
included in the gross income of the beneficiary. 
Although this ruling shifts tax incidence arbitrarily, 
apportioning trust income between alimony and dower 
would compel estates to be kept open until the death 
of the ex-wife. 


Mandatory Use 


Several recent cases have emphasized that Douglas 
v. Willcuts does not tax the income of an irrevocable 
trust to the settlor unless its use for the discharge of 
his legal obligations is mandatory. Where the trus- 
tees have discretionary authority, only the amount 
actually used to discharge the settlor’s obligations is 
taxable to him." 

In Goulder v. Commissioner,’® the trustees had dis- 
cretionary power to distribute current income to the 
settlor’s wife or retain it in an accumulated income 
amount. Dividends received by the trust, but not dis- 
tributed to the beneficiary until 1935 were assessed to 
the settlor in 1934 on the authority of the Douglas 
case. Upon appeal, the Board ot Tax Appeals refused 
to sustain this deficiency. 

The Goulder case is interesting from the standpoint 
of legal craftsmanship as well as income tax liability 
since there was a conflict between the preamble and 
the body of the trust instrument which created an 
ambiguity. The preamble stated that the grantor 
was “desirous of making provision for the support, 
maintenance and welfare of his wife ,”’ but no 
mention of this condition was contained in the con- 
tracting clauses. After careful scrutiny of the sur- 
rounding circumstances, the Board decided in favor 
of the taxpayer. 

While recognizing that this trust probably was 
motivated by a desire to reduce income taxes, the 
Board refused to nullify the arrangement on this 
ground alone. Instead, it ruled that the settlor is not 
taxable on the income of an irrevocable trust unless 
its use for discharge of his obligations is found to 
be mandatory or it actually is being used for that 
purpose under discretionary powers. 

Here the evidence showed that there had been a 
contemporaneous oral agreement for permitting unre- 
stricted use of the income; that it had, in fact, been 
invested in property in the wife’s name for her sep- 
arate estate and that $6000 per month was being paid 
for her support out oi the husband’s personal funds. 
Consequently, the ordinary rules for taxing irrev- 
ocable trust income applied. 
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Support of Minors 


Shortly after the Douglas v. Willcuts decision, the 
Supreme Court ruled, without extended discussion, 
that a father is taxable upon the income of irrevocable 
trusts established by him for the education, mainte- 
nance and support of minor children. This conclu- 
sion was reached in //elvering v. Schweitzer'* and 
Helvering v. Stokes,” both of which purported to apply 
the principle of the Douglas case. However, the lack 
of a complete opinion raises many doubtful issues, 
especially since neither of these trusts was set up 
to discharge pecuniary obligations. Subsequent deci- 
sions must clarify and determine whether a parent is 
taxable upon the income of every trust established 
for the benefit of children even though they are being 
supported out of other funds. 

A recent General Counsel’s Memorandum ”° con- 
cedes that there is no tax liability upon the settlor if, 
pursuant to discretionary authority, no part of the 
income of a trust is used for discharge of his duty to 
support dependents. Recent Board cases involving 
limited facts indicate that a divorced husband sup- 
porting minors may claim a $2500 personal exemption 
as the “head of a family” ?* and also a $400 credit for 
each dependent.” 


Oklahoma’s New Community 
Property Law 

(Continued from page 482.) 
divisible for reporting purposes, the state is undoubtedly 
within its rights. The situation brings to mind a state- 
ment by the Supreme Court in a case which held that 
an organization was a building and loan association 
(with attendant exemption) if the state law classed it 
as such.?* The Court said that “a state is not likely to 
be a party to a scheme to enable a private company 
to avoid federal taxation by giving it a false name.” 
Paraphrased, this expression may also mean that a 
state would not attach a false status to property rights 
merely to give certain individuals a federal tax 
advantage. 

If other states follow suit, the situation will with- 
out doubt become a legislative problem for Congress. 
It may result in abolition of the right to report on 
community property basis. 

The Oklahoma Act is effective as of July 29, 1939. 


“Twenty-three states on July 1 of this year were 
collecting a sales tax in one form or another. The 
general retail sales tax, use tax, service tax, retailers’ 
occupation tax, and the gross receipts tax are typical 
of the general type of levy usually classified as a sales 
tax. These levies, however, are not restricted to the 
states — the cities of New York and New Orleans 
are dependent on local sales taxes for a large portion 
of their revenue.”—Tax Economics Bulletin. 








% Black v. Commr. (1937) 36 BTA 346, Acq. 1937-2 CB 3; Hudson 
v. Jones (1938) 22 F. Supp. 938, 38-1 ustc § 9277. GCM 18972, 1937-2 
CB 23. 


% (1939) 39 BTA 670. 

% Sections 161-164, 167, Revenue Act of 1938. 

18 (1935) 296 U. S. 551, 56 S. Ct. 304. 

19 (1935) 296 U. S. 551, 56 S. Ct. 308; see also: Hormel v. Commr. 








(1939) 39 BTA 244, 393 CCH {§ 7181 and Dunning v. Commr., 36 BTA 
1222, Nonacq. 1938-17-9309. 

°° GCM 18972, 1937-2 CB 23. 

"1 Kirtland v. Commr. (1939) 39 BTA 959, right to parental control 
recognized and exercised. 

2 Willem v. Commr. (1939) 39 BTA 898, alimony and support pay- 
ments constituted chief source of income for ex-wife and mino! 
children. 

3 U. 8S. v. Cambridge Loan & Bldg. Co., 1 ustc § 336: 278 U. S. 
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A Tax Agreement with Sweden 
(Continued from page 462.) 


sirable. Naturally, this is a question not merely of 
doctrine, but also of dollars and cents and may, there- 
fore, be left in suspense until the present project has 
stood the test of satisfactory workability. 


Beneficiaries under the Agreement 


Who are the prospective beneficiaries of the agree- 
ment? In the first place, naturally, the two treas- 
uries concerned, because they are no longer called 
upon, as a matter of right or of grace, to extend credit 
for certain foreign taxes. For example, Swedish roy- 
alties of an American citizen-resident, so far taxable 
in Sweden and in this country, will become taxable 
only in the latter, and thereby relieve the American 
treasury of its obligation to grant a credit for Swedish 
taxes. 

The American taxpayer likewise benefits by the 
fact that certain income is taxable exclusively in this 
country; to that extent he no longer runs the risk of 
obtaining but a partial credit in the United States for 
his taxes paid to Sweden. And as to income remain- 
ing taxable both in Sweden (source) and in America 
(citizenship-residence) his position is at least no 
worse than under the régime of sec. 131 (Prot. 
No. 6(3), 9). It seems even that the credit under 
art. XIV cannot be affected by the taxpayer’s income 
from other foreign sources as would the credit under 
sec. 131. 

But the question remains open: who is the “Ameri- 
can taxpayer” able to qualify as a beneficiary of the 
agreement? Theoretically speaking, the privileges of 
a treaty on double taxation ought to accrue to any- 
body fully taxable by one of the contracting parties. 
lf mere residence makes a person fully taxable by 
the state of residence he would seem entitled to the 
privileges of a tax convention. But that is not the 
general practice. Even on the continent where most 
of the states predicate liability to full income taxation 
on residence alone, irrespective of citizenship, inter- 
national treaties, as a rule, limit their applicability 
to citizens of the contracting states. As a matter of 
fact, treaties originally concluded under more liberal 
auspices so as to allow the resident alien (citizen of 
none of the contracting parties) to share the benefits, 
are of late being revamped with a view or at least 
the effect, to eliminate the resident alien. Sweden 
herself offers an instructive illustration. Her income 
tax used to be based on citizenship and formal 
registration (mantalsskrivning). In 1928 she shifted 
to a system based on residence exclusively.° Her 
treaty with France of December 24, 1936, was held 
to mean,*? and probably correctly so, that citizenship 
was of no consequence. The latest negotiations, how- 
ever, again resulted in reserving privileges to citizens 
of France or Sweden.?? 

In interpreting the proposed American-Swedish 
agreement these tendencies cannot be entirely over- 


“Cf. Eberstein, Om skatt till stat och Kommun, vol. 1, p. 265. 
" Revue de VvEnregistrement, vol. 46-47 (1937-8) p. 222. 
” Swedish decree of January 4, 1939, S. F. No. 21. 
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looked, because on one hand the wording is compat- 
ible with more than one construction, and on the 
other it is to a considerable extent to be traced to 
previous similar agreements, such as the Swedish- 
German treaty of 1928, the Franco-American treaty 
of 1932, the Franco-German treaty of 1934 and the 
Franco-Swedish treaty of 1936. According to its 
art. I, subs. 3, “the benefits of this Convention shall 
accrue only to citizens and residents of the United 
States, to citizens and residents of Sweden * 
well as to corporations or other entities organized 
under or governed by the law of either country. It 
would not seem unreasonablé or impossible to infer 
from this text that the Convention is to inure only 
to the benefit of persons being either citizens and 
residents of the United States or citizens and resi- 
dents of Sweden. And yet, one of the essential objec- 
tives of that kind of agreement is the furtherance 
of mutual commercial relations; the closer these re- 
lations are, the more frequent are the cases of Ameri- 
can citizens residing in Sweden and Swedish citizens 
residing in this country. It is improbable that the 
scope of this treaty was meant to be defined so nar- 
rowly as to exclude them. In fact, art. XIV (b) (2) 
and Prot. No. 7 expressly refer to them. The idea of 
a cumulative prerequisite of citizenship and residence 
of the same contracting state may, therefore, be 
dismissed. 

The other possibility would be to read the treaty 
as requiring merely alternatively that the taxpayer 
be either a citizen or a resident of one of the contract- 
ing states. The above mentioned customary predilec- 
tion for citizenship as a condition precedent to double 
taxation privileges would call for a particularly ex- 
plicit and unquestionable language in derogation of 
that principle before we ascribe to a treaty an intent 
to treat the resident of either contracting party but 
citizen of neither on a footing of equality with citi- 
zens. The proposed Convention is not absolutely 
conclusive in its wording. The benefits, as we saw, 
are said to accrue “only to citizens and residents of 
the United States, to citizens and residents of Sweden 

”. It does not say that they accrue “to citizens 
and to residents of .”, According to the Report 
of the Secretary of State “Sweden agrees . ., 
allow to Swedish nationals and corporations a deduc- 
tion ”, which might again indicate that resi- 
dence alone will not suffice. There is finally a 
problematic provision in the Protocol (No. 3) treat- 
ing an American or a Swedish citizen residing in 
neither country as if he resided in the country of his 
political allegiance, which might warrant or at least 
lead to the inference that citizenship alone will not 
suffice either. On the other hand, there are several 
instances in which the privileges depend on residence 
only,’* where the prerequisite of citizenship might 
have been mentioned if it was intended. Hence it is 
probably justified to consider the mere wording 
neither as a cogent direction nor as an insurmountable 
obstacle to full equality between residents and citi- 
zens. Under these circumstances considerations of 


3K, g., art. XI (b) dealing with compensation for labor or per- 
sonal services performed in one country while the taxpayer resided 
in the other; the definition of ‘‘United States enterprise’’ and 
‘“‘Swedish enterprise’’ (Prot. No. 1 (d) and (e)) differing from the 
corresponding definition in the Franco-American treaty (Prot. No. 
3 (d)) and in the Regulations, T. D. 4746, art. 2, where citizenship 
is required. 
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general policy should prevail. Since according to 
American as well as to Swedish law residence alone 
suffices to impose unlimited income taxability, it 
ought, as a matter of equity, also to suffice for its 
corollary, the alleviation of multiple taxation by in- 
ternational agreement. The citizen of a third state 
residing in one of the contracting states appears in- 
deed to be entitled to particular consideration, since 
he often is subject to a further tax in the country of 
his allegiance. And if the third state happens to be 
bound by tax agreements to either or both of the con- 
tracting states this reasoning gains especial impor- 
tance, so, for instance, in the case of a Frenchman 
residing in this country and deriving income from 
American, French and Swedish sources. The depar- 
ture from the rigid principle of nationality is in itself 
a commercial progress and as such a desirable end. 
There is, from the American viewpoint, possibly a 
single objection. Our system of credits for foreign 
taxes is, as to resident aliens, conditioned on reci- 
procity by the state of the taxpayer’s allegiance. A 
citizen of Bolivia cannot claim credit for any foreign 
taxes unless Bolivia bestows the same favor on 
Americans. <A treaty with a third state removing this 
barrier thereby seemingly removes one of the few 
means of pressure we may use to induce other coun- 
tries to a fair treatment of our citizens. However, 
this should not carry decisive weight. The privilege 
of unconditional credit accorded by the Convention 
refers only to the Swedish income of such a resident 
alien. As to other income of the same individual and 
as to other resident nationals of the same state the 
treaty involves no change; the valuable inducement 
to a considerate method of taxing our citizens abroad 
remains practically undiminished. Thus if this coun- 
try temporarily undertakes to withhold on dividends 
no more than 10%, there is no reason of construction 
or policy not to extend this undertaking to residents 
of Sweden of any nationality. Similarly Sweden, in 
reducing her tax reservation to the same limit, should 
not discriminate against such residents of this coun- 
try as are not citizens of either contracting state. 

So much for residence irrespective of citizenship. 
The converse problem, citizenship irrespective of 
residence, involves additional difficulties. Whereas 
residence is a sufficient basis for unlimited liability 
to income taxation in both countries, citizenship is so 
only in this country, but no longer in Sweden. This 
divergence in the tax structure is apt to complicate 
matters and constitutes an inherent hindrance to com- 
plete mutuality. The obligation of Sweden not to 
withhold a higher percentage of dividends than 10% 
makes equally good sense as applied to an American 
residing in Mexico and an American residing in this 
country. Both are, on principle, fully taxable in the 
United States. But suppose this country should de- 
cide to increase the present 10% rate on dividends 
received by a nonresident alien to the rate of 15%. 
Clearly, it could not do so as against residents of 
Sweden. But how about a Swedish citizen residing 
in Mexico? Does he benefit by the agreement 
although he does not pay Swedish income taxes? If 
we understand art. I, subs. 3, to require residence or 
citizenship the answer would probably be in the 
affirmative, although art. VII may be read to impose 
the 10% limit only in those cases in which the individ- 
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ual is potentially taxable by Sweden as the state of 
residence, and would, therefore, not operate in favor 
of a nonresident of Sweden. However, the latter 
objection seems to be invalidated by the fictitious 
residence created by Prot. No. 3 in favor of a citizen 
of either contracting state residing in neither. The 
Swedish citizen resident of Mexico is “for the pur- 
pose of this Convention” a resident of Sweden, which 
would allow him to comply with the most literal con- 
struction of art. VII. 

He might attempt to claim other privileges reserved 
by the Convention to residents of Sweden. There is, 
e. g., the exemption provided for by art. XI: under 
certain conditions a resident of Sweden will not be 
subject to United States tax upon compensation for 
labor or personal services performed in this country. 
Does this apply to the Swedish citizen resident of 
Mexico who for lack of actual residence in Sweden is 
not taxable there, but who seems to enjoy the status 
of a fictitious resident of Sweden? 

Suppose a citizen of the United States, resident of 

Belgium, derives copyright royalties from Sweden. 
He so far was taxable in each of the three countries. 
Art. VI, subs. 2 would not alter the situation, because 
the taxability of this income exclusively by the state 
of residence is stipulated only if the latter is one of 
the contracting parties, not a third state (Belgium). 
3ut Prot. No. 3 makes our taxpayer for the purposes 
of the Convention, a resident of the United States. 
Hence Sweden presumably could no longer tax the 
royalties, so that the American revenue would be 
freed from the incumbrance of a credit for Swedish 
taxes. The case of a Swedish citizen, resident of 
selgium and deriving copyright royalties from the 
United States, is slightly different. If we follow the 
same construction of Prot. No. 3, he is to be con- 
sidered as a resident of Sweden. Hence the royalties 
would no longer be taxable in this country, but in 
Sweden. Sweden, however, taxes only on the basis 
of a more or less clearly defined actual residence. 
Would not this ultimately mean that our friend is 
taxable neither here nor in Sweden, so that he be- 
comes the “tertius gaudens” of a deal that was designed 
to relieve him only from simultaneous taxation by 
both contracting parties, but probably not from tax- 
ation by either one or the other? 

It is submitted that the idea of a fictitious residence 
calls for a cautious delimitation, unless consequences 
such as indicated were deliberately taken into account 
and acquiesced in as a sacrifice in favor of a strictly 
formal mutuality. 


Harmonious Cooperation of Administration 


Problems of that and similar kind, including those 
connected with efficient enforcement, would tend to 
urge a close and harmonious codperation of the two 
administrations. It is one of the outstanding merits 
of the proposed Convention that it provides in a de- 
tailed and elaborate way for such an indispensable 
system of mutual administrative assistance (arts. XV- 
XVIII), with all due reservations to avoid a too far- 
reaching surrender of the sovereign rights of each 
contracting party (art. XIX) and to make sure that 
divergencies of interpretation will not ultimately re- 
sult in an inequitable treatment of the taxpayer 
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(art. XX). A circumspect use of the delegated rule- 
making power (art. XXI) will help to achieve the 
contemplated end by a smooth and effective system 
of mutual codperation for which the Convention lays 
a groundwork that promises to become a model for 
many an agreement to come. 


Solution of Incidental Questions 


The project does not claim to represent the com- 
plete fulfillment of every conceivable wish. Inci- 
dental questions, such as cases of double residence, 
will easily find their solution by way of supplemental 
arrangement. Others, such as the inclusion of death 
duties and possibly of American state taxes, must 
apparently await a more propitious time. These 
minor shortcomings, however, in no way impair the 
value of the compact. Once again we may rejoice 
over a praiseworthy progress towards elimination of 
obstacles unduly hampering our foreign trade, and, 
above all, over an eloquent symbol of international 
understanding and a triumph of mutual good will. 


North Carolina Public Debt 


Whatever else may have happened in the meantime, 
debt reduction in North Carolina the past five years 
has been the order of the day. Latest available re- 
ports from the state and all of its political subdivi- 
sions, compiled in a study of the public debt released 
by Lewis and Hall, Inc. of Greensboro, N. C., show 
the present total overlapping public debt to be 
$489,633,991, a reduction of $56,702,926, from the 1934 
total of $546,336,917. After deducting total sink- 
ing funds of $30, 826, 298, there is a net overlapping 
public debt of $458, 807 693. The per capita overlapping 
debt has been reduced from $172 to $140 in five years, 
using the 1930 population figures of 3,170,276 for the 
1934 debt and the estimated population of 3,492,000 in 
1937 for the 1939 debt. 


The present debt of the state alone is $153,008,500, 
debt of all counties $150,112,456, that of all districts 
and townships $23,046,096, and of all cities and towns 
$163,466,939. Total of all sinking funds is $30,826,298, 
an increase of $4,770,224 in five years. Most of the 
debt is in the form of serial bonds. Term bonds are 
generally either the earlier issued bonds or callable 
refunding issues. 

There are 76 counties out of 100 in the state that 
have reduced their debts in five years, and of the 
remaining 24 there are 10 that have increased their 
debt in part or entirely by assumption of township 
road or school district bonds, or both. 


In 1934, soon after general reductions in assessed 
values all over the state, the assessed valuation of all 
property in North Carolina was $2,089,209,188. In 
a years taxable property has been increased by 

$259,043,787 to $2,348,252,975. The percentage of the 
net total county debt to assessed valuation is 8.9% 
average, and the percentage of the gross debt (other 
than state bonds but including debts of cities, towns, 
counties, townships and districts) to assessed valua- 
tion is 14. 6% average. The average county tax rate 
in 1938 was $1.25 per $100. 
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Independent Contractors—Status 


under Payroll-Tax Laws 
(Continued from page 466.) 


dealer would pay cash or make cash deposit for merchandise 
purchased; (4) that agreement might be terminated by either 
party on written notice, with refund for unsold goods. Dealer 
was furnished with sample case and identification card with 
company’s name thereon, and was restricted to a specified 
sales territory. He reported daily to branch office by mail 
on forms furnished by the company, stating territory cov- 
ered, visits, orders received, amount of sales, hours of dem- 
onstrating, and various other details. He had to report daily 
to a field manager under threat of discharge for failure 
to do so. The field manager received commissions on sales 
in his territory and also worked as a dealer himself. The 
dealer had to attend weekly evening meetings for “pep” talks 
at branch manager’s office (fines being assessed for lateness), 
he had to spend at least eight hours a day at work, and was 
permitted to sell only the company’s products. Orders se- 
cured by dealers are taken on a sales slip, bearing the 
company’s name, which is signed by the customer. [Appeal 
3oard decision, Series A, Case No. 27-38 (August 2, 1938).] 

Salesman reported every day, made calls on schedule, ac- 
companied by an officer of firm, and used cards and sample 
card belonging to firm. [Appeal Board decision, Series A, 
Case No. 260-38 (September 12, 1938).] 

Painting jobs were performed by men whom the contractor 
termed sub-contractors under “Sub-contractor agreements” 
which provided that the men would not inform customers 
that they were sub-contractors, that they must replace any 
equipment they might break, and that all extra work on a 
job had to be approved by the contractor. The sub-con- 
tractors did not have a separate place of business, nor did 
they work for any one but appellant. They used appellant’s 
truck, tools, and equipment, which were all prominently 
stamped with his name. [Appeal Board decision, Series A, 
Case No. 392-38 (December 28, 1938).] 

Employer, a merchant tailor, employed a number of sales- 
men on commission who had no regular hours of work and 
who were not restricted as to territory. They reported at 
employer’s establishment only when they had an order, and 
they could solicit orders for other firms. The employer, 
without cost, furnished them sample cases, order blanks, 
cards, and catalogs with their names printed thereon. Em- 
ployer had an established price and a minimum deposit which 
such salesmen could accept from a customer. Employer had 
the right to discharge the salesmen. [Appeal Board decision, 
Series A, Case No. 307-38 (November 26, 1938).] 

A commission salesman for a food products company took 
orders on the company’s billheads, received his instructions 
from the company, and was required to submit daily reports 
to it. Social-security taxes were deducted from his pay. [Ap- 


peal Board decision, Series A, Case No. 536-39 (February 
28, 1939).] 


The Law in Connecticut 


Employment is defined in the Connecticut law as 
“any service, including service in interstate commerce, 
performed under any express or implied contract of 
hire creating the relationship of master and servant.” 
Unemployment Compensation Law, chapter 280, 1937 
Supplement to the General Statutes, section 803d (a). 
In explanation of this section of the law the official 
regulations of the Administrator state that the words 
“employ,” “employer,” and “employee” are to be taken 
in their ordinary meaning. “Generally the relationship 
exists when the person for whom the services are per- 
formed has the right to control and direct the individual 
who performs the services, not only as to the result to 
be accomplished by the work but also as to the details 
and means by which that result is accomplished. 
That is, an employee is subject to the will and control 
of the employer not only as to what shall be done 


but how it shall be done.” Regulations 1, adopted 
January 6, 1937. 
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The Administrator of the Unemployment Com- 
pensation Division ruled, on the basis of facts sub- 
mitted in a specific case, that commission salesmen 
who sell, for a concern of importers and distributors, 
merchandise by means of samples and catalogs which 
they purchase from the concern at cost, are not em- 
ployees of the distributing concern within the mean- 
ing of the Connecticut Unemployment Compensation 
Law, when the distributing concern retains no right 
to control the manner of sale, the list of persons to 
whom goods are sold, nor the length of time of em- 
ployment of the commission salesman. Bulletin 
No. 3, dated August 1, 1937. 

In Bulletin No. 9, the Division ruled that commis- 
sion salesmen for a clothing manufacturer are em- 
ployees of that manufacturer when such salesmen 
operate under a selling franchise, with no definite 
supervision by the company, with no right to deter- 
mine the price, terms, or proceeds of the sales, and 
subject to discharge at will. 

On February 7, 1939, the Supreme Court of Errors 
of Connecticut held that agents of a life insurance 
company engaged in the solicitation of applications 
for policies under a general agency plan and com- 
pensated by commissions are independent contractors 
where such agents maintain their own offices, conduct 
activities entirely at their own expense, have con- 
tracts with other companies under which they place 
applications with such companies under certain cir- 
cumstances, and are not supervised or controlled 
with respect to the place or manner in which they 
conduct operations or the time they devote thereto. 
The Northwestern Mutual Life Insurance Company v 
Joseph M. Tone et al., 4 Atl. (2d) 640. 


What Can Be Done? 


In general, it may be stated that the mere fact that 
a salesman or other person performing services is on 
a commission or profit-sharing basis is not sufficient 
to make him an independent contractor. All the cir- 
cumstances of the employment must be such that 
there can be no doubt that the legal relationship is 
not that of master and servant. From analysis of 
the various applicable statutes, regulations, rulings, 
and court opinions it appears that the following con- 
ditions should prevail in order to assure that a given 
employment will be held to be that of an independent 
contractor : 


1. There should be a written contract of employment; 

2. The contract should be for the performance of certain 
stated services which, expressly or impliedly, must at least 
equal an acceptable standard in order to be paid for; 

3. The price to be paid for the services should be fixed 
either in total sum or in proportion to some definite basis 
other than the length of time taken; 

4. The employer should have no right under the terms 
of the contract to dictate, and should not in fact dictate, the 
manner in which the work shall be done; 

5. The employer should have no right to discharge the 
employee before the completion of the work contracted for; 

6. The workman should have an established place of busi- 
ness, although for his own convenience he may use a place 
belonging to the employer or any other place suited to his 
needs; 

7. The worker should have the right to hire assistants, 
without the consent or permission of the employer, to whom 
he may delegate part or all of his work; 

8. The worker should have the right to perform the work 
at any time or times suitable to himself with the only pro- 
viso that it be finished at the agreed time; 
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9. The worker should have the right to perform services 
of the same or any other nature for other employers; 

10. The workman should furnish his own necessary ‘tools, 
supplies, and materials; 

11. The workman should pay all his own expenses; 

12. The employee should receive no payments from the 
employer, under whatever name they may be called, other 
than as compensaticn for services actually rendered under 
the terms of the contract; 

13. The employer should be under no obligation, nor should 
he voluntarily undertake, to carry insurance of any kind 
against liability or loss to the employee; 

14. The employer should employ no ‘other persons on a 
salaried basis performing the same or similar services as 
does the workman in question; and 

15. The work should not be part of the regular business 
of the employer. 

And the procedure which should be followed by 
every contractor who employs sub-contractors for any 
employment which is part of its usual trade, occupa- 
tion, profession, or business, should be as follows: 

1. The sub-contractor should first be made to certify 
whether or not he is himself a subject employer under the 
laws of the state. If he is, then the general contractor need 
no longer concern himself with the employees, or their 
wages, of the sub-contractor; 

2. If the sub-contractor states that he is not a subject 
employer, he should be reminded (in writing) of the pro- 
visions of law and regulations requiring him to furnish 
the contractor with certain information regarding his em- 
ployees and their wages; and 

3. Provision should be made in the payroll records of the 
contractor to record and preserve this information. 

4. Alternatively, the contractor may insist, as a condition 
to employing him, that the sub-contractor elect under the 
provisions of the state law to become a subject employer. 
In this way the general contractor will be relieved from 
any responsibility for any contributions of the sub-contractor. 


In the case of direct employees of the contractor 
whose remuneration includes not only compensation 
for services but also reimbursement of traveling ex- 
penses, materials, or other expenditures on account of 
the employer, both the payroll records and the general 
financial records should distinctly separate the portion 
of remuneration representing compensation for serv- 
ices and the portion which is reimbursement of expenses. 


Single v. Multiple Trusts— 
Some Observations 


(Continued from page 463.) 

tax laws and gift tax laws, the two seem to go hand 
in hand in these cases. Thus, if the income is subject 
to inclusion in the grantor’s income for income tax 
purposes then there is no gift tax on the transfer of 
the property. Conversely, if the transfer is subject 
to a gift tax the income is not taxable to the grantor. 
If part of the income is subject to income tax in the 
grantor’s hands then that part of the property is not 
subject to gift tax. If part of the property transferred 
is subject to the gift tax then the income from that 
part is not taxable to the grantor. 

Where, because of a power to partially revest, or 
the retention of a portion of the income to the donor 
or for his benefit, a part of a transfer is not subject 
to gift tax, the determination of the value of the 
remaining property not so controlled becomes neces- 
sary. If the property donated is of a relatively fixed 
income nature and a lump sum income retained, then 
the amount subject to gift tax might be the propor- 
tionate value of estimated total income to retained 
income applied to the total value of the property. 
For example, in the creation of a trust of $500,000 
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consisting of five per cent bonds the donor retained 
annual income of $10,000. This amount would be the 
income from $200,000 of the property, and it would 
be reasonable to expect a gift tax upon the balance 
of $300,000. Such an ideal condition as to certainty 
of bond interest payments probably does not exist 
today. Ifin the same example the property was made 
up of items of greatly varying rates of income, no pro- 
portionate value would be equitable. 

Probably for these and other reasons the Treasury 
Department in Article 19 (7) of Regulations 79 has 
prescribed a method of determining the value of gifts 
of annuities, life, remainder and reversionary interest. 
The basis of such valuations is the Combined Experi- 
ence Table of Mortality with interest at four per cent 
per annum compounded annually. The Article fur- 
ther reads, 

“If the rate of annual income is not determinable, or if the 
donor is entitled merely to the use of non-income-producing 
property, a hypothetical annuity at the rate of four per cent 
of the value of the property should be made the basis of 
the calculation.” 

Under these conditions transfers of property may be- 
come taxable at valuations based upon mathematical 
formulas which in turn are based upon assumed facts. 

Where contingencies of life enter into the deter- 
mination of a value, or other contingencies not 
accurately ascertainable, such as annuities in lieu of 
alimony ceasing upon the re-marriage of the wife, 
the problem of determination of values becomes in- 
creasingly dependent on hypothetical formulas. 


Single Trusts for Multiple Purposes 


The foregoing comments present a few of the many 
unsatisfactory results arising out of the use of a single 
trust for the accomplishment of several purposes. 
The questions are greatly simplified and the correct- 
ness and accuracy of the taxes are facilitated by cre- 
ating multiple trusts, each for a particular and 
singular purpose. That person who desires to retain 
a power to revest should retain it over all property in 
the trust and the remaining property, over which no 
power is to be retained, should be placed in a separate 
trust. The income taxable to the grantor in the first 
mentioned trust would be all of the income. The 
value of the property for gift tax purposes transferred to 
the second trust would be the value of all the property. 

If a donor desires to retain a certain amount of in- 
come for his life, property sufficient to produce that 
income should be placed in a separate trust and the 
balance in another so that the value of the property 
subject to gift tax would be possible of determination 
without recourse to annuity and life expectancy tables. 

Unless a trust is so created that the taxable results 
are readily determinable with a fair degree of cer- 
tainty, litigation will most likely arise sooner or later. 
Any such situation that does not lend itself to the 
ordinary rules of valuation (sometimes difficult 
enough in themselves) may result ultimately in in- 
creased taxes. It will surely result in a contest of 
applicable methods and in the uncertainty that trusts, 
inter vivos, are often created specifically to remove. 

Trusts for multiple purposes, if in part revocable 
or with part of the income for benefit of grantor, 
should be segregated into multiple trusts each de- 
signed to accomplish one definite purpose, rather than 
combined in a single trust. 
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Appellate and Lower Courts 


Corporation Dealing in Own Stock.—Following Helvering 
v. Reynolds Tobacco Co. [394 CCH {§ 9282], the Court holds 
that the taxpayer’s sale of treasury stock in 1932 was a capi- 
tal transaction and that no part of the proceeds of such sale 
was income, irrespective of whether there was a difference 
between the value of the shares and the price at which they 
were issued. Consequently, the Court withdraws the final 
paragraph of its former opinion [38-2 ustc J 9428], and re- 
verses the order of the Board of Tax Appeals without a 
remand of the cause. Dissenting opinion filed. 

Modifying prior opinion, 38-2 ustc § 9428, 98 Fed. (2d) 69, 
which reversed Board of Tax Appeals decision, 36 BTA 260, 
CCH Dec. 9704.—U. S. Circuit Court of Appeals, Second 
Circuit, in E. R. Squibb & Sons v. Guy T. Helvering, Commts- 
stoner of Internal Revenue. 


Corporation Non-exempt as Social Club.—Corporation 
was not exempt as a social club in 1934 and 1935, where it 
received rent for a fence built on its grounds and also for a 
mineral lease of its grounds, the latter rental being used in 
paving the indebtedness and running expenses of the club.— 
U. S. District Court, Northern Dist. of Texas, Dallas Divi- 
sion, in Koon Kreek Klub v. IV. A. Thomas, Individually and 
as Collector of Internal Revenue. No. 5164. 


Depletion Reserve — Distributions — Effect on Basis of 
Stock.—B association was formed in 1908 by the shareholders 
of A to purchase the assets of A whose charter would expire 
in 1911. The business continued as before. Of the March 
1, 1913, value of ore and timber, 25.837 per cent thereof repre- 
sented new discoveries since the 1908 purchase date. Peti- 
tioner contends that inasmuch as there was the same 
continuity of interest in the shareholders of B as there was 
in A, the distribution from depletion reserves in 1929 was 
from the increase in value of the property between the pur- 
chase date and March 1, 1913. In determining the taxability 
of the 1929 distributions, the Court holds that while, under 
the Acts then in force, the distributions from depletion re- 
serves between 1915 and Jan. 1, 1924, did not reduce the cost 
of petitioner’s shares in B; the basis was reduced by the 
distributions between Jan. 1, 1924 and Jan. 1, 1929, and further 
reduced by 25.837 per cent of the 1929 distributions as being 
distributions from capital. Of the total distributions received 
by petitioner in 1929, $146,402.40 is therefore taxable as being 
in excess of the cost basis. 

Reversing Board of Tax Appeals decision, 37 BTA 767.— 
U. S. Circuit Court of Appeals, First Circuit, in Frederick 
Ayer et al., Trustees v. Commissioner of Internal Revenue. 
No. 3363, October Term, 1938. 


Estate Tax—Claims.—Decedent during her lifetime per- 
mitted her son to pledge stocks owned by her as security for 
his bank loans. After her death, the banks sold the stocks, 
applying the proceeds on the loans. The executor included 
the stocks in the estate tax return but sought to deduct the 
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amount applied by the banks against the son’s loans. 
held that such amount was deductible from the gross estate. 
—U. S. District Court, Western Dist. of Kentucky at Louis- 


ville, in T. Kennedy Helm, Exr. v. Seldon R. Glenn, Collector. 
No. 2214. 


It is 


Estate Tax—Contingent Interest in Realty—Where dece- 
dent’s mother transferred real estate in trust for the life of 
a brother of the decedent, the decedent to receive a part 
of the income of the trust so long as he lived, and also to 
receive a share of the property in fee, if living at the expira- 
tion of the trust, the share to go to others if he were not 
then living, and where the decedent died (1936) prior to the 
expiration of the trust, his gross estate did not include any 
interest in the trust property under Sec. 302(c) or (d) of 
the 1926 Act (transfers made by the decedent) because the 
decedent made no transfer of the real estate. There is no 
merit in the government’s contention that when decedent’s 
brother declared the trust, there was created a dry or passive 
trust which became a legal interest of the decedent under 
New York law, and that by his memorandum of agreement 
with the brother’s declaration, he transferred that interest 
back to the brother in trust.—U. S. District Court, Southern 
Dist. of New York, in Walter V. Davis, Admr., Will etc., of 
Edward M. Davis, Deceased v. United States. Law No. 71-37. 


Estate Tax—Limitations on Suits by Indians.—There is 
no statutory provision which would render inapplicable the 
regular statutory four-year limitation period for filing claim 
to recover estate taxes paid under the 1924 Act, in the case 
of the estate of a fullblood Creek Indian. Claim having been 
filed more than ten years after payment of the tax, suit based 
thereon is not timely.—U. S. District Court, Eastern Dist. 
of Oklahoma, in A. M. Landman, Superintendent of the Five 
Civilized Tribes of Oklahoma v. Acel C. Alexander, Former 
Collector of Internal Revenue. Law No. 6576. 


Estate Tax—Property Passing under Powers of Appoint- 
ment.—The powers of appointment exercised by the dece- 
dent under the trust and will of her father were, under the 
laws of Wisconsin as interpreted by decided cases, general 
powers within the meaning of Sec. 302 (f), 1926 Act, so that 
the property passing thereunder was includible in the gross 
estate of the decedent who died May 3, 1933. .She had full 
power to dispose of all her property interest after her death 
to whomsover she might select as her appointee. 

Affirming Board of Tax Appeals decision, 36 BTA 588, 
CCH Dec. 9763.—U. S. Circuit Court of Appeals, Seventh 
Circuit, in J. Earl Morgan, Exr., Estate of Elizabeth S. Morgan, 
Deceased v. Commissioner of Internal Revenue. No. 6611, 
October Term, 1938. 


Funds Seized by U. S.—Assignee’s Rights.—Plaintiff, an 
assignee of funds seized by U. S. officers from an individual 
arrested for an alleged violation of the liquor law, may 
maintain an action against the United States for such sum, 
and his right is not subordinate to a government claim for 
taxes against the assignor where such tax claim was asserted 
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after the money had been assigned to plaintiff in payment of 
legal services and after the Government had been given 
notice of such assignment. It was not necessary for plaintiff 
to file a claim for refund as a condition precedent to suit.— 
U. S. District Court, Southern Dist. of New York, in David 
M. Schwartz v. United States. No. 68724. 


Gain or Loss—Offsets—Securities Trader.—The evidence 
before the Board of Tax Appeals fully supported its finding 
that the taxpayer, in 1932, was a trader in securities on his 
own account. Therefore, his securities, even though held 
for more than two years, were not capital assets, since they 
were held primarily for sale in the course of his business. 
The gains therefrom could therefore be offset in full against 
losses from the sale of securities held less than two years. 


Affirming Board of Tax Appeals decision, 36 BTA 572, 
CCH Dec. 9760.—U. S. Circuit Court of Appeals, First Cir- 
cuit, in Commissioner of Internal Revenue v. Charles Wesley 
Purdy. No. 3406, October Term, 1938. 


Gift Tax.—In computing the value of a fully paid life 
insurance policy for gift tax purposes, the value of the gift 
is determined by what it would cost to buy such a policy 
on the date of the gift and not by the cash surrender value. 


In the case of a transfer of insurance policies to trusts, the 
donees were the beneficiaries of the trust and not the trust 
itself. Accordingly two $5,000 exclusions are allowable as 
to the trust which had two beneficiaries, and three such 
exclusions are allowable as to the trust having three bene- 
ficiaries.—U. S. District Court, Northern Dist. of Illinois, in 
Mary M. Ryerson v. United States. No. 47078. 


Gift Tax—Exclusions.—A transfer in trust in 1935 to one 
trustee, the trust estate to be divided into three parts, was 
entitled to only one $5,000 exclusion, there being only one 
trust created. The Court considers the whole trust instru- 
ment and finds that “its several provisions disclose plainly 
that the interest was not to create three distinct or separate 
trusts, but to establish a single enduring trust, one estate 
to be administered as such, not only for the benefit of the 
wife, the son and the daughter, but for others to come after 
them.’ 


Affirming District Court decision reported at 38-2 ustc 
§9528.—U. S. Circuit Court of Appeals, Eighth Circuit, in 
Earl E. Robertson v. Dan M. Nee, Collector of Internal Reve- 
nue. No. 11,291, November Term, 1938. 

ee 6 


Taxpayer and his wife created a trust in 1934. He trans- 
ferred three life insurance policies to the trust. The pro- 
ceeds were to be divided into seven shares, one for each of 
taxpayer’s seven daughters. Taxpayer, in his gift tax return 
claimed an exclusion of $5,000 for the gifts to each of six 
daughters, the $5,000 exclusion as to the other daughter hav- 
ing been applied against another gift to her. The Commis- 
sioner contended that the trust was the donee and that only 
one exclusion was allowable. It is held that the beneficiaries 
were the donees, and that the exemption claimed by tax- 
payer was allowable. 


Affirming District Court decision, 38-2 ustc J 9187, 22 F. 
Supp. 726.—U. S. Circuit Court of Appeals, First Circuit, in 
William M. Welch, Collector v. William J. Davidson. No. 3408, 
October Term, 1938. 


Improper Accumulation of Surplus—Penalty.—The evi- 
dence establishes that the petitioner was utilized to prevent 
the imposition of the surtax by the improper accumulation 
of surplus so as to be liable for the 50 per cent “penalty” 
under Sec. 104 of the 1932 Act. Alleged insolvency, which it 
was contended removed the corporation from the reach of 
the taxing statute, is held not to have existed. Sec. 104 is 
constitutional. 


Affirming Board of Tax Appeals decision, 37 BTA 851, 
CCH Dec. 10,028.—U. S. Circuit Court_of ‘Appeals, Fifth 
Circuit, in R. L. Blaffer & Company v. Commissioner of In- 
ternal Revenue. No. 8975. 


Insurance Proceeds—Taxability—Capital Gain.—Under the 
terms of a contract, taxpayer paid to an insurance company 
a single premium of $52,500 in return for which he was to 
receive a specified sum per month for life. On his death 
his estate was to receive an agreed amount. Taxpayer had 
the right to surrender the contract at any time and receive 
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$50,000. He did so in 1932 after having received $11,383.21 
in monthly payments. On this basis the total amount re- 
ceived by him was $8,883.21 more than he had paid in. It is 
held that the total amounts received under the contract were 
governed by Sec. 22(b)(2), 1932 Act, and the gain was tax- 
able at ordinary rates and not as capital gain. 


Affirming Board of Tax Appeals memorandum opinion, 
reported as CCH Dec. 9751-M.—U. S. Circuit Court of Appeals, 
Third Circuit, in William W. Bodine v. Commissioner of Internal 
Revenue. No. 6659, March Term, 1938. 


Officers’ Salaries—Deduction—Reasonableness.—Salary of 
$12,500 for each of three corporate officers who owned all 
the stock of the corporation was reasonable and deductible 
for 1933 and 1934, on the evidence. The Commissioner al- 
lowed only $10,000 each, but the evidence as to the services 
performed and as to the usual compensation for similar 
employment supports the $12,500 figure.—U. S. District 
Court, Western Dist. of Missouri, Western Division, in Stern- 
Slegman-Prins Company v. United States. No. 9867. 


Pension—Taxability—Amounts received by retired em- 
ployee in 1933 under “Annuity Plan” from successor cor- 
poration which assumed obligations of first company are 
held to be payments of pensions or retiring allowances and 
taxable as such. The transfer of assets to the successor 
corporation is not “consideration paid” for the annuity con- 
tract, nor did the assumption of obligations amount to an 
“annuity contract.”—U. S. District Court, Southern Dist. of 
New York, in George W. Hooker v. James J. Hoey, Collector 
of Internal Revenue, Second Dist. of New York. Law 
No. 67-284. 


Trust v. Agency—Losses Deductible by Trust Instead of 
by Beneficiary.—Petitioner’s grandfather created a testa- 
mentary trust, of which petitioner was one of the beneficiaries. 
It is held that the trust was not a mere agency to act for 
petitioner and one other beneficiary, the remainderman un- 
der the will, but was a trust taxable under Secs. 161-164 of 
the 1932 Act, and that losses incurred by the trust in the 
sale of assets are deductible by the trust in computing its 
own net income, but are not deductible in part by petitioner 
in computing his net income. 


Affirming Board of Tax Appeals decision, 37 BTA 607, 
CCH Dec. 9991.—U. S. Circuit Court of Appeals, Fifth Cir- 
cuit, in J. Cornelius Rathbone v. Commissioner of Internal 
Revenue. No. 8891. 


Trust Beneficiary—Distributable Income.—Where under 
the terms of a trust instrument as construed by the state 
court, distribution of trust income to the beneficiaries could 
be made only out of income as at the end of the adminis- 
trative year of the trust, which was held by the state court 
to be January 3, and the trust and beneficiary were on a 
calendar-year basis, income of the trust for the period from 
January 3 to December 31 was taxable to the trust, not the 
beneficiary. This was income held for the benefit of unas- 
certained persons or persons with contingent interests be- 
cause the right of the beneficiary to receive it was conditioned 
on the existence of that right on the following January 3. 
Only the income from January 1 to January 3, inclusive, was 
taxable to the beneficiary. 


Affirming Board of Tax Appeals, 35 BTA 839, CCH Dec. 
9619, reported at 374 CCH ¥ 7119. U. S. Circuit Court of 
Appeals, Tenth Circuit, in Commissioner of Internal Revenue 
v. Mason L. Dean. No. 1738, January Term, 1939. 


Trust Income—Assignor’s Taxability—Petitioner, about 
to be divorced from his wife, entered into a property settle- 
ment whereunder he irrevocably assigned to his wife a por- 
tion of the income to which he was entitled under a trust 
theretofore established for him by his mother. It is held 
that he was taxable (1932) on the assigned income because 
by using the income to discharge his obligation he was 
benefited to the same extent as though the income had been 
received directly by him 

Affirming Board of Tax Appeals decision, 37 BTA 90, 
CCH Dec. 9917.—U. S. Circuit Court of Appeals, Seventh 
Circuit, in Thorne Donnelley v. Commissioner of Internal Reve- 
nue. No. 6641, October Term, 1938. 
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Trust Income—Grantor’s Taxability—Where the grantor 
reserved the power to amend the trust by altering the 
amount of income to be paid to any of the beneficiaries, 
changing the beneficiaries, removing and substituting trus- 
tees, and changing directions as to the disposition of the 
principal, but with the proviso that in no event should any 
modification direct that the income be paid to him or used 
for his benefit, the trust income was not taxable to him in 
1931 and 1932. 


Affirming District Court decision, 38-2 ustc { 9368, 24 Fed. 
Supp. 39.—U. S. Circuit Court of Appeals, Second Circuit, 
in Joseph P. Knapp v. James J. Hoey, Collector of Internal 
Revenue, Second Dist. of New York. 


Board of Tax Appeals 


Bad Debts—Ascertainment of Worthlessness.—Petitioner 
sold merchandise to an individual on open account and, 
in 1930, closed the account upon receipt of two notes se- 
cured by mortgages on property on which prior mortgages 
existed. These notes were surrendered in 1931 in exchange 
for two new notes secured by mortgages on property upon 
which there were prior mortgages. These notes were ex- 
changed, one in May, 1933, and the other in September, 1933, 
for two new notes, secured by a fourth mortgage and a fifth 
mortgage, respectively, on real estate. The mortgagor’s only 
income for 1933-1935 was derived from the operation of a 
theatre which he rented on a month-to-month basis, which 
theatre property he had deeded back to the party from whom 
he had purchased it because he could not reduce the principal 
of the mortgage which he had given for the purchase price. 
Such yearly income had increased from year to year over 
that period. In 1933, petitioner charged off and claimed a 
deduction as a bad debt for the September, 1933, note, and 
in 1935 he charged off the May, 1933, note as a bad debt and 
claimed deduction therefor in his 1935 return. The Commis- 
sioner properly determined that the May, 1933, note was not 
ascertained to have become worthless in 1935. It is held 
that if it was worthless in 1935, when the debtor was finan- 
cially better able to pay debts than he was in 1933 or 1934, 
it was equally worthless prior to 1935—The Lyman-Hawkins 
Lumber Company v. Commissioner, Decision 10,681-D [CCH]; 
Docket 91361. Memorandum opinion. 

x * * 


Petitioner, all of whose stock was held by two brothers 
who were petitioner’s president and secretary, advanced sums 
of money to defray expenses incident to the illness of the 
brothers’ mother, no note or other evidence of indebtedness 
ever having been given for such advances. Upon the mother’s 
death in 1933, petitioner entered a claim against her estate for 
the advances made, and such claim was paid. Ina state inherit- 
ance tax proceeding the claim was disallowed by a probate 
court in 1934, for the reason that since Wisconsin statutes 
prohibit interested persons from testifying as to transactions 
with deceased persons unless other evidence has been offered, 
and no other evidence was offered, petitioner’s two officers, 
the brothers, were prohibited from testifying as to the validity 
of the claim. Thereafter the petitioner repaid the amount to 
the estate, and in its return for 1934, claimed a deduction there- 
for as a bad debt, which the Commissioner disallowed. The 
Commissioner’s contention, that the account was not ascertained 
to have become worthless in 1934, because, since the transaction 
was strictly a family affair, petitioner could have made a claim 
against the brothers who were the only substantial beneficiaries 
of the mother’s estate, and all possibility of reimbursement was 
not exhausted, is sustained.—Allen-Bradley Co. v. Commis- 
sioner, Decision 10,688-B [CCH]; Docket 91617. Memorandum 
opinion. 


Bad Debts-—Year of Deductibility—Taxpayer was justified 
in deducting a bad debt in 1933. Although the debt was se- 
cured by bank stock which became worthless on failure of 
the bank in 1931, taxpayer was led to believe that the debtor 
would pay from funds which he expected to receive from the 
estate of his father who was then old and infirm and re- 
putedly wealthy. In 1933, taxpayer learned that the debtor 
had been left out of his father’s will and was advised by the 
debtor that he would be unable to pay the debt.—R. L. Ray- 


mond v. Commissioner, Decision 10,677-C [CCH]; Docket 84503. 
Memorandum opinion. 
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Capital Loss—Surrender of Land Contract Interest.—In 
1929, petitioner purchased two parcels of real estate under 
land contracts. In one instance petitioner was the original 
vendee, while in the other he was assignee of the vendee, 
Under the terms of the contracts he was entitled to posses- 
sion of the properties and he agreed to enter them for taxation 
in his own name. After making certain principal payments 
on the contracts during that year, he defaulted. In 1935, he 
surrendered the contracts and his interest in the properties 
to the vendor in consideration of the vendor’s cancellation of 
his debts under the contracts. It is held that the transac- 
tions constituted sales or exchanges of capital assets and the 
losses thus sustained by petitioner are capital losses. Fol- 
lowing Betty Rogers, 37 BTA 897, CCH Dec. 10,033.—Harold 
R. Smith v. Commissioner, Decision 10,695 [CCH]; Docket 
90142. 39 BTA —, No. 127. 


Capital Loss v. Ordinary Loss—Release of Title to Prop- 
erty.— Where petitioners, in 1927, acquired certain real estate 
subject to mortgages, and in 1935, executed quitclaim deeds 
without consideration in order to avoid foreclosure, the loss 
sustained by them was an ordinary rather than a capital loss. 
The petitioners had not assumed the mortgage liability, and 
since no consideration was received for the execution of the 
quitclaim deeds, there was not a “sale or exchange” within 
the meaning of Sec. 117, 1934 Act.—Paul W. Voorhies and 
Faye B. Voorhies v. Commissioner, Decision 10,652-G; Docket 
90778. Memorandum opinion. 


Credit for Foreign Taxes—Computation.—Credit for do- 
mestic corporation on account of foreign taxes paid by for- 
eign subsidiary under section 131 of the Revenue Act of 1932 
may not be computed by reducing foreign tax payments 
made in prior years to American dollars at the rates of ex- 
change prevailing at the time of those payments. Subsection 
(a) of Section 131 provides that a domestic corporation shall 
be credited with the amount of any “income tax as paid or 
accrued during the taxable year to any foreign country,” and 
subsection (f) provides that where a foreign subsidiary has 
paid the foreign tax the domestic parent shall be deemed to 
have paid the tax. 

The Board holds that the credit should be computed by 
reducing the payment of the Canadian taxes in Canadian 
dollars to American dollars at the rate of exchange prevailing 
on March 16, 1933, the date of the declaration of the divi- 
dend.—The Bon Ami Company v. Commissioner, Decision 10,677 
[CCH]; Docket 84557. 39 BTA —, No. 115. 


Depletion—Bonus—Treatment Where Lease Terminated 
and Oil Not Extracted.—Where in computing the taxpayer’s 
net income for 1934 a depletion deduction of 27% per cent 
was properly allowed on the bonus paid the taxpayer for 
granting an oil and gas lease and where in 1935 the lease was 
terminated without any oil or gas having been extracted from 
the property covered by the lease, the Commissioner did not 
err in restoring to income for 1935 the amount of the deple- 
tion deduction legally taken for 1934. It is not necessary 
that the lease terminate in the taxable year as to all the land 
covered in the lease. Here the termination related to a part 
of the tract and a proportionate amount of previously de- 
ducted depletion was restored to income in 1935. 

Smith dissents, with opinion to the effect that the pro- 
visions of Art. 23(m)-10, Reg. 86, requiring restoration to 
the capital account of depletion claimed for previous years 
under such circumstances deals with “cost” depletion and 
does not apply to percentage depletion —Grace M. Barnett v. 
Commissioner, Decision 10,686 [CCH]; Docket 90655. 39 BTA 
—, No. 123. 


Dividends—Constructive Receipt.—Payment by petition- 
er’s corporation to another did not amount to constructive 
receipt of a dividend by petitioner. In 1933, an individual, 
who was an officer in three corporations, caused a new hold- 
ing company to be organized. The 1,000 shares of stock in 
this new company were issued, for $1 a share, to eight former 
employees of the three operating companies. He sold to the 
holding company all his stock in the three companies in 
consideration for payment of $20,000 a year to himself during 
his life and certain payments to be made after his death. 
Petitioner, as one of the eight shareholders in the holding 
company, was not taxable in 1933 for his pro rata part of 
the $20,000 payment made by the holding company to the 
seller of the stocks.—Henry V. Rau v. Commissioner, Decision 
10,602-C [CCH]; Docket 85234. Memorandum opinion. 
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Estate Tax—Decedent’s Property—Stock Valuation.—De- 
cedent’s husband, who had been heavily in debt, in 1894 and 
1895 put some of his property in his wife’s name so that it 
could not be reached by his creditors, and continued to keep 
it in her name even after his indebtedness had been extin- 
guished. In 1930, he organized a corporation to which he 
and the decedent transferred certain property some of which 
stood in the decedent’s name, and issued one share of stock 
to himself, one to the decedent, and the remaining 101 shares 
to other members of the family. In decedent’s estate tax 
return was listed an item representing 34.455 per cent of the 
net value of the corporation. On the evidence it is held that 
petitioner owned only one share of the corporate stock rather 
than 34.455 per cent of the corporate net value, and such 
share was properly valued by dividing the corporate net 
worth by the number of shares outstanding at the date of 
decedent’s death.—Estate of Nannie Bartlett Giles, Deceased, 
James L. Giles, Exr. v. Commissioner, Decision 10,681-C 
[CCH]; Docket 88169. Memorandum opinion. 


Estate Tax—Insurance Proceeds—California Decedent.— 
Under the community property laws of California, one-half 
of the proceeds of insurance policies attributable to premiums 
paid from community property after July 29, 1927, should 
be excluded from the taxable estate of petitioner’s deceased 
husband who died April 21, 1932.—Elizabeth C. McCoy, 
Admrx. v. Commissioner, Decision 10,676 [CCH]; Docket 
78952. 39 BTA —, No. 114. 


Estate Tax—Mortgage Valuation—Deductions and Cred- 
its—(1) Commissioner’s valuation of real estate mortgages 
on properties in New York City and vicinity as of date of 
decedent’s death, November 3, 1934, is approved. His valua- 
tion of the mortgages at face value, is sustained by evidence 
of the value of the properties covered by the mortgages and 
is not overcome by evidence of lack of sales of mortgages 
at the basic date, due to the mortgage moratorium law in 
New York State. Commissioner’s value of mortgage certifi- 
cates is also approved. : 

(2) Deduction is allowed for attorney’s fees paid, but dis- 
allowed for a $1,200 special guardian’s fee, because no issue 
was set up therefor in the petition, and no proof submitted. 
Credit is allowed for state inheritance taxes paid.—Kings 
County Trust Company, Exr., Estate of Charles Evans Haw- 
thorne, Deceased v. Commissioner, Decision 10,554-C [CCH]; 
Docket 88885. Memorandum opinion. 


Estates—Capital Net Loss Non-deductible by Beneficiary. 
—The life beneficiary of the income of a trust, who also held 
a general power of appointment in respect of the trust assets, 
is not entitled to a deduction in her 1934 individual income 
tax return of a net capital loss sustained by the trust estate. 
The power of appointment reposing in the taxpayer during 
the taxable year added nothing to her interest in the trust 
assets which would entitle her, any more than as a mere life 
beneficiary, to the benefit of a deduction of the capital losses 
sustained by the trust estate—The People’s National Bank of 
Charlottesville, Va., Admr., C. T. A., and George J. Roberts, 
Exr. of Martha Roberts Farish v. Commissioner, Decision 10,614 
[CCH]; Docket 89594. 39 BTA —, No. 72 


Gift Tax—Transfers in Trust—In 1935 petitioner es- 
tablished two trusts for the benefit of his sons and other 
designated beneficiaries, retaining certain powers over the 
final disposition of the trust properties. In the same year 
he established a trust for the benefit of his wife, the income 
of which was payable to her absolutely for life, with general 
power of appointment in respect of the principal. It is held 
that the trust in favor of his wife effected a gift in praesenti, 
subject to the gift tax in 1935. The other two trusts did not 
constitute completed gifts—John S. Mack v. Commissioner, 
Decision 10,577 [CCH]; Docket 89719. 39 BTA —, No. 33. 


Gift Tax—Valuation of Insurance Policies.—During the 
years 1933 and 1934 C. Henderson Supplee took out single- 
Premium insurance policies upon his own life, irrevocably 
Naming his wife, Flora D. Supplee, the beneficiary, if living 
at the date of his death. In each instance his wife paid one- 
half of the premium. From the date of issuance the wife 
had the right to surrender the policies and receive the cash 
Surrender value. The value of the gifts was reported as 
one-half of the cancellation value of each policy at the date 
of issuance. The respondent contends that the value of the 
gift in each case was one-half of the premium paid. It is 
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held that the value of the gifts was one-half of the cancella- 
tion value at the date of issuance, following Ernest A. Cronin, 
37 BTA 914, CCH Dec. 10,035.—Elizabeth S. Kirk, Marie Sup- 
plee Dickson and Henderson Supplee, Jr., Exrs., Will of C. 
Henderson Supplee, Deceased v. Commissioner, Decision 10,692 
[CCH]; Docket 89363. 39 BTA —, No. 130. 


Income—Refunded Federal Estate Taxes—Annuities.—(1) 
The estate paid federal estate taxes prior to 1932 and claimed 
and was allowed deductions from income for those payments, 
The applicable state inheritance tax laws were amended after 
the above-mentioned payments, and this estate had to pay a 
large additional state inheritance tax. This payment in- 
creased the credit to which the estate was entitled in con- 
nection with its federal estate tax and, as a result, the estate 
received a large refund of federal estate tax in 1932. It is 
held that the Commissioner did not err in including the re- 
fund in the income of the estate for the year of recovery. 

(2) Decedent, by his will, provided for the annual payment 
of certain annuities to beneficiaries of a testamentary trust 
payable from income, but in case the income should be in- 
sufficient to make such payments the trustees were to make 
up the deficiency by pledging the corpus of the estate, the 
pledge to be discharged if possible from future income. It is 
held that such payments were annuities, not distributions of 
income, and not deductible from income of the estate. 

Kern dissents as to issue (1).—Estate of William H. Block, 
Deceased, Union Trust Company of Indianapolis, as Former 
Exr. v. Commissioner, Decision 10,585 [CCH]; Docket 80148. 
39 BTA —, No. 41. 


Insurance Commissions—Assignment.—Petitioner assigned 
the contingent right to receive future commissions on insurance 
renewal premiums to a trust company in 1924 and 1928. In 1933, 
commissions were paid to the assignee, and the Commissioner 
taxed petitioner thereon because he was the earner of the 
income. It is held that the assignment was of future com- 
pensation for personal services and, since petitioner was the 
earner of the income, it is taxable to him regardless of the 
anticipatory assignments. Lucas v. Earl, 2 ustc 496, 281 
U. S. 111, and Van Meter v. Commissioner, 3 ustc § 994, 61 Fed. 
(2d) 817, followed. 

Murdock concurs only in the result. Arundell, Leech, and 
Arnold dissent, without written opinion—Gerald A. Eubank v. 
—* Decision 10,620 [CCH]; Docket 86200. 39 BTA 
—, No. 76. 


Interest Income—Constructive Receipt—Two corpora- 
tions in which the decedent owned controlling interests accrued 
on their books for the period ended June 30, 1932, interest 
due the decedent. The corporations, on the accrual basis, 
deducted the interest expense in their returns for that period 
but never paid such interest. The interest could not have 
been paid without seriously interfering with the business of 
the corporations and subjecting them to additional risks 
which they could not afford to take. It is held that the de- 
cedent, on the cash basis, never constructively received the 
interest, and the Commissioner was in error in including it 
in his income for 1932.—Estate of J. T. Hedrick, Deceased, 
E. L. Hedrick, Velna M. Hedrick, and Bessie Alma Crowell, 
Exrs. v. Commissioner, Decision 10,676-B [CCH]; Docket 
83445. Memorandum opinion. 


Interest on Life Insurance Loans.—Interest on life insur- 
ance policy loans, which by the terms of the contracts was 
added to the principal of the loans when it became due in 
1933 and remained unpaid by the policyholder, is not de- 
ductible as “interest paid” within the taxable year on indebt- 
edness under the provisions of section 23 (b), Revenue Act 
of 1932. S. E. Thomason, 33 BTA 576, CCH Dec. 9153, 
followed.—Nina Cornelia Prime, Exrx., Estate of William A. 
Prime, Deceased v. Commissioner, Decision 10,605 [CCH]; 
Docket 83019. 39 BTA —, No. 61. 


Partnerships — Distributive Shares. — Amounts paid by a 
partnership to members of a predecessor firm under con- 
tracts providing for compensation for their services and the 
release of all their right in assets and goodwill of the old 
partnership, whose liabilities exceeded its assets and whose 
goodwill had been otherwise transferred, are not taxable to 
the members of the new partnership as distributive shares 
of partnership income.—George B. Proctor and Jean K. Proc- 
tor v. Commissioner, Decision 10,554 [CCH]; Docket 90311. 
39 BTA —, No. 10. 
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Reorganization—Taxability of Distributions——A corpora- 
tion was organized prior to June 7, 1927, to receive all the 
assets, other than cash, of B company. On June 7, the direc- 
tors of B company declared a dividend in partial liquidation, 
payable on or before June 14, in excess of earnings accumu- 
lated after February 28, 1913. Also on June 7, an agreement 
was executed between B company (subject to approval of 
its stockholders) and A corporation for the transfer of the 
former’s assets, except cash, in exchange for all the capital 
stock of A corporation, to be issued directly to the stock- 
holders of B company. The agreement was approved by 
the stockholders of B company on June 15 and shortly there- 
after carried out. It is held that the transaction constituted 
a reorganization, and the liquidation of B company was in 
pursuance of the plan of reorganization; it is held further 
that (1) petitioners received cash and stock in A corporation 
in full payment in exchange for their stock in B company, 
of an aggregate value in excess of the cost basis of the B 
company’s stock, and thereby derived gain in excess of the 
cash received; (2) such gain is taxable to the extent of the 
cash received; (3) the cash received is taxable as a dividend 
to the extent of the inclusion therein of the accumulated 
earnings, and the remainder of the recognizable gain is tax- 
able as gain from the exchange of property.—R. C. Love v. 
Commissioner; Myrna Love Lermann v. Commissioner; F. S. 
Love Estate, The Union Trust Company of Pittsburgh, Rebecca 
Ludwig Love and George Hutchinson Love, Exrs. v. Commis- 
stoner, Decision 10,571 [CCH]; Dockets 61768, 61770, 61771. 
39 BTA —, No. 27. 


Sale of Stock—Capital Gain or Liquidation.—Taxpayer sold 
stock to the issuing corporation. He was to receive payments 
in installments and the stock was deposited in escrow pend- 
ing completion of payments by the purchaser. Taxpayer as 
part of the contract agreed not to engage in a competing 
business. It is held that payments for the stock were not 
liquidation distributions but were payments to taxpayer on 
the sale of a capital asset and the gain was capital gain. It 
is held further, however, that part of the purchase price for 
the stock was compensation for the agreement not to com- 
pete and since taxpayer did not show what portion of the 
gain was allocable to the stock sale and what portion to the 
agreement not to compete, the full gain should be treated as 
ordinary income.—Estate of James C. Andrews, Deceased, The 
Cleveland Trust Company, Exr., and Bertha E. Andrews v. 
Commissioner, Decision 10,653-B [CCH]; Docket 91029. 


Memorandum opinion. 


Shares of Stock—Identification after Reorganization.— 
Where two corporations merge or consolidate to form a new 
corporation, and thereafter shares of the new corporation 
acquired as a result of the ownership of shares in one of the 
old corporations are sold, no identification of shares ex- 
changed being proved, the basis for gain or loss on the new 
shares is the total cost of the old shares divided by the num- 
ber of new shares. Christian W. Von Gunten, 28 BTA 702, 
CCH Dec. 8161; affd., 35-1 ustc J 9306, 76 Fed. (2d) 670, fol- 
lowed.—Harry M. Runkle v. Commissioner, Decision 10,600 
[CCH]; Docket 83949, 39 BTA —, No. 57. 


Trust Income—Grantor’s Taxability.—After the expiration 
of a certain period, income to the amount of $500 per month 
from a trust was to be paid to the grantor for life, the excess 
income to be accumulated and invaded, if necessary to obtain 
such amount. At grantor’s death, income was to be accumu- 
lated until the expiration of the trust upon the death of five 
persons, the grantor, his wife, two daughters, and his grand- 
son, whereupon the entire estate would vest in grantor’s heirs 
at law. The power to amend, in whole or in part, to terminate, 
and to revoke was vested in the grantor’s grandson, with consent 
of either his mother or aunt, or if they both be dead, upon 
his own direction. In the event of his death, similar powers 
were vested in his mother and aunt, or the survivor of them, 
with the consent of a certain stranger to the trust, or if he 
be dead, upon their direction or the direction of the survivor. 
It is held that the income of the trust was not taxable to the 
grantor under Sec. 166 or 167 of the 1932 Act as the grand- 
son, who had authority to amend or terminate the trust, was 
a substantial adverse interest.—Laura E. Huffman v. Commis- 
sioner; M. D. Huffman v. Commissioner; Nina H. Terrill v. 


Commissioner, Decision 10,688 [CCH]; Dockets 90801-90803. 
39 BTA —, No. 125. 


TAX ES—The Tax Magazine 


August, 1939 


Bureau of Internal Revenue 


Annuities and Insurance Policies—A should include in his 
gross income the entire amount of the annuity received by 
him as a retired national bank examiner since he did not 
make any contributions to the retirement fund from which 
the annuity is paid. —IJ. T. 3292, 1939-26-9889 (p. 2). 


Business Expenses.—The ordinary and necessary expenses 
incurred by A in operating his farm for the breeding and 
development of horses and in conducting a racing stable are 
deductible for federal income tax purposes since the enterprise 
was carried on for the purpose and with reasonable expecta- 
tion of deriving a profit.—G. C. M. 21103, 1939-26-9890 (p. 3). 


Carriers’ Taxing Act of 1937—Compensation.—The value 
of housing accommodations furnished section foremen of 
the M_ Railroad Co., as a part of their remuneration, such 
value being fixed by agreement between the employer and 
employee, constitutes taxable “compensation” for the pur- 
pose of the Carriers’ Taxing Act of 1937.—C. T. 17, 1939-28- 
9910 (p. 7). 


Credits of Corporations—Net Operating Loss for Preced- 
ing Year.—Credit for a net operating loss sustained by the 
M Corporation for the year 1937 is not allowable under 
section 26(c) of the Revenue Act of 1938 in determining its 
tax liability for the year 1938. Such credit is allowable only 
as a part of the basic surtax credit under section 27(b)2 
of the Act, which limits the credit to taxable years beginning 
after December 31, 1938.—J/. T. 3290, 1939-25-9880 (p. 4). 


Exemptions—River Improvement Organization—The M 
Company, organized for the purpose of entering into a con- 
tract with the United States or its agencies for the protection 
of the banks of the R River against erosion, the only income 
of which consists of assessments against property owners 
affected solely to meet expenses, no part of such income 
inuring to the benefit of any private shareholder or indi- 
vidual, is exempt from federal income tax under section 
101(10) of the Revenue Acts of 1936 and 1938.—I. T. 3286, 
1939-24-9870 (p. 4). 


Foreign Corporations.—The arrangement for the exclusive 
sale of its products in the United States between the M 
Company, a foreign corporation, and the N Company, a 
domestic corporation, was one of ordinary principal and 
agent, and the M Company was engaged in trade or business 
within the United States during the year 1936. The M 
Company was, therefore, a resident corporation within the 
meaning of section 231(b) of the Revenue Act of 1936.— 
G. C. M. 21219, 1939-25-9882 (p. 6). 


Gross Income—Exclusions.—Dividends and proceeds from 
maturing government endowment insurance contracts are not 
subject to federal income tax.—I. T. 3294, 1939-27-9898 (p. 2). 


Gross Income—Inclusions.—Where producers of gum tur- 
pentine and gum resin (known as naval stores) delivered 
their products to a cooperative association under an agree- 
ment whereby absolute title was to be transferred to the 
association on November 1, 1938, as to products previously 
delivered in that year, advances made in 1938 by the asso- 
ciation to the producers from funds procured by a loan from 
the Commodity Credit Corporation to the association, there 
being no liability on the part of the producer to repay such 
advances, constitute partial payments for such products by 
the association to the producers and should be included in 
gross income for the year 1938.—I/. T. 3285, 1939-24-9869 (p. 2): 


Insurance Companies—Double Deductions.—Tax-exempt 
interest should be excluded from gross income from sources 
within the United States of a resident foreign insurance 
company but should be included in the gross income from 
all sources of such company in determining the ratio of 
unallocable expenses which may be deducted from income 
from sources within the United States. Section 24(a)5 of 
the Revenue Act of 1934 did not change the previous Bureat 
rule that deductions allocable to earning of tax-exempt 
interest are not allowable in the case of taxpayers subject 
to tax under section 204.—I. T. 3297, 1939-28-9909 (p. 3). 
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